CHAPTER 72
WATER LAW

ARTICLE 1
WATER RIGHTS IN GENERAL

72-1-1. Natural waters; public.

All natural waters flowing in streams and watercourses, whether such be perennial, or
torrential, within the limits of the state of New Mexico, belong to the public and are
subject to appropriation for beneficial use. A watercourse is hereby defined to be any
river, creek, arroyo, canyon, draw or wash, or any other channel having definite banks
and bed with visible evidence of the occasional flow of water.

History: Laws 1907, ch. 49, 8 1; Code 1915, § 5654; C.S. 1929, § 151-101; Laws 1941,
ch. 126, § 1; 1941 Comp., 8 77-101; 1953 Comp., 8§ 75-1-1.

ANNOTATIONS
Cross-references. - For appropriation of water, see N.M. Const., art. XVI, § 2.

Purpose of Water Code. - Water Code of 1907 had for its purpose the conservation,
protection and development of public waters of state and their application to beneficial
uses. State ex rel. Red River Valley Co. v. District Court, 39 N.M. 523, 51 P.2d 239
(1935).

Water Code of 1907 was merely declaratory of law as it had already been
established in this jurisdiction by repeated judicial decisions, except that by those
decisions the time within which the application was to be made was not any definite
period, but a reasonable time, depending, to some extent, on the circumstances of the
particular case. Hagerman Irrigation Co. v. McMurry, 16 N.M. 172, 113 P. 823 (1911).

Section was merely declaratory of existing law. Yeo v. Tweedy, 34 N.M. 611, 286 P.
970 (1929).

New Mexico has comprehensive system for adjudication of water rights. United
States ex rel. Acoma & Laguna Indian Pueblos v. Bluewater-Toltec Irrigation Dist., 580
F. Supp. 1434 (D.N.M. 1984), aff'd, 806 F.2d 986 (10th Cir. 1986).

Arid-region doctrine, regarding appropriation of water, was modified by Water
Code of 1907, so that here the right to use of water, both as to volume and periods of
annual use, was regulated either by permit of state engineer or decrees of the courts.
Harkey v. Smith, 31 N.M. 521, 247 P. 550 (1926).



Waters affected. - This section expressly limits the operation of chapter 49, Laws 1907,
to natural public waters within the territory which are flowing in streams and
watercourses; it excludes seepage water. Vanderwork v. Hewes, 15 N.M. 439, 110 P.
567 (1910).

State controls water use because it does not part with ownership; it only allows a
usufructuary right to water. Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th
Cir. 1981).

"Public waters". - Natural waters flowing in streams and watercourses in New Mexico
are public waters subject to adjudication and waters flowing into New Mexico via
interstate streams and diverted in New Mexico are public waters of this state. State ex
rel. Reynolds v. Luna Irrigation Co., 80 N.M. 515, 458 P.2d 590 (1969).

Surface waters entering New Mexico after impoundment and subsequent release by
Arizona irrigation company were public waters. State ex rel. Reynolds v. Luna Irrigation
Co., 80 N.M. 515, 458 P.2d 590 (1969).

Seasonal flow through ravine. - Where surface water in hilly region or high bluffs
seeks outlet through gorge or ravine during rainy season, and by its flow assumes
definite and natural channel, such accustomed channel through which water flows
possesses attributes of natural watercourse; flow of water need not be continuous, and
size of stream is immaterial. Jaquez Ditch Co. v. Garcia, 17 N.M. 160, 124 P. 891
(1912).

Applicability of adjudication provisions to other waters. - Other waters than those
mentioned in this section may be and are public waters, and rights not brought
immediately within the administrative provisions of this Water Code may still be subject
to its adjudication provisions. El Paso & R.I. Ry. v. District Court, 36 N.M. 94, 8 P.2d
1064 (1931).

Artificial waters are not subject to appropriation. Hagerman Irrigation Co. v. East
Grand Plains Drainage Dist., 25 N.M. 649, 187 P. 555 (1920).

Act does not regulate community acequias constructed prior to passage thereof,
as to right to change point of diversion from stream into acequias. Pueblo of Isleta v.
Tondre, 18 N.M. 388, 137 P. 86 (1913).

Interstate irrigation project. - Irrigation project upon waters of natural stream running
from Colorado into New Mexico, when point of diversion, head gate and about six miles
of irrigation ditch were in Colorado, was not within jurisdiction of territorial engineer of
New Mexico. Turley v. Furman, 16 N.M. 253, 114 P. 278 (1911).

Right to take water in individual user. - Right of water user to take water from public
stream is a several right owned and possessed by the individual user, although ditch



may have been constructed by joint labor. Snow v. Abalos, 18 N.M. 681, 140 P. 1044
(1914).

Property right. - Water right is property and held to be real property by most
authorities, and ten-year statute of limitations controls actions regarding such right. New
Mexico Prods. Co. v. New Mexico Power Co., 42 N.M. 311, 77 P.2d 634 (1937).

Stream and underground water rights identical. - Legislature has provided
somewhat different administrative procedure for securing appropriator's rights to stream
water and underground water, but substantive rights, when obtained, are identical. City
of Albuguerque v. Reynolds, 71 N.M. 428, 379 P.2d 73 (1962).

Claim under Water Code. - Right of one claiming right to use of water for irrigation
purposes under Water Code of 1907 does not relate back to earlier date than filing of
application, as required by said act. Farmers Dev. Co. v. Rayado Land & Irrigation Co.,
28 N.M. 357, 213 P. 202 (1923).

Initiation of rights prior to passage of Water Code. - Where individual had initiated
rights under general law and was prosecuting the same with diligence when the 1907
law went into effect, such right was recognized by and excluded from operation of the
1907 act. Farmers Dev. Co. v. Rayado Land & Irrigation Co., 28 N.M. 357, 213 P. 202
(1923).

Actual appropriation as better right. - Prior actual appropriation of water to beneficial
use, open and visible, will give better right to the water than could be obtained under
approved application to state engineer for right to appropriate. 1914 Op. Att'y Gen. 131.

Determination of beneficial use is a question of fact. Jicarilla Apache Tribe v. United
States, 657 F.2d 1126 (10th Cir. 1981).

Equitable apportionment is the doctrine of federal common law that governs
disputes between states concerning their rights to use the water of an interstate
stream. When both states recognize the doctrine of prior appropriation, priority becomes
the "guiding principle” in an allocation between competing states, but state law is not
controlling. Colorado v. New Mexico, 459 U.S. 176, 103 S. Ct. 539, 74 L. Ed. 2d 348
(1982), reh'g denied, 459 U.S. 1229, 103 S. Ct. 1418, 75 L. Ed. 2d 471 (1983).

In the determination of an equitable apportionment of the water of the Vermejo river
between Colorado and New Mexico the rule of priority is not the sole criterion. While the
equities supporting the protection of established, senior uses are substantial, it is also
appropriate to consider additional factors relevant to a just apportionment, such as the
conservation measures available to both states and the balance of harm and benefit
that might result from a diversion sought by Colorado. Colorado v. New Mexico, 459
U.S. 176, 103 S. Ct. 539, 74 L. Ed. 2d 348 (1982), reh'g denied, 459 U.S. 1229, 103 S.
Ct. 1418, 75 L. Ed. 2d 471 (1983).



Equitable apportionment applies to claim of diversion for future uses. - The
flexible doctrine of equitable apportionment clearly extends to a state's claim to divert
water for future uses. Whether such a diversion should be permitted will turn on an
examination of all factors relevant to a just apportionment. Colorado v. New Mexico, 459
U.S. 176, 103 S. Ct. 539, 74 L. Ed. 2d 348 (1982), reh'g denied, 459 U.S. 1229, 103 S.
Ct. 1418, 75 L. Ed. 2d 471 (1983).

Pueblo Rights Doctrine. - The "pueblo rights doctrine,” providing that any municipality
tracing its origins to a Spanish or Mexican pueblo grant, particularly after 1789, has a
prior and paramount right to all waters of nonnavigable streams flowing through or by
the pueblo to the extent necessary to serve its future growth, is invalid and Cartwright v.
Public Service Co., 66 N.M. 64, 343 P.2d 654 (1958) is overruled. State ex rel. Martinez
v. City of Las Vegas, 118 N.M. 257, 880 P.2d 868 (Ct. App. 1994).

What law governs water rights. - Provisions of New Mexico constitution, statutory law
of New Mexico and case law of federal, territorial and state courts govern acquisition of
water rights of all parties including federal government, state game commission and
individual defendants. United States v. Ballard, 184 F. Supp. 1 (D.N.M. 1960).

Jurisdiction of suit. - Where water rights of stream system had not been adjudicated
under Water Code of 1907, but were more than twenty years old when code was
enacted, district court had jurisdiction of suit for obstruction of flow and appropriation of
waters of creek. New Mexico Prods. Co. v. New Mexico Power Co., 42 N.M. 311, 77
P.2d 634 (1937).

Trial court erred in dismissing suit for failure to exhaust administrative remedies,
where parties sought adjudication of their respectively claimed rights to use of waters of
a draw; fact that neither party had secured a permit from state to beneficially use the
waters did not necessarily prevent acquisition by either or both of rights to beneficial use
by appropriation, nor did it necessarily prevent acquisition of rights to use of these
waters by either as against the other. If claimed rights were acquired pursuant to
common-law appropriations prior to the enactment of state's first water code, those
rights were in no way dependent on existence of application to or permit from state
engineer. May v. Torres, 86 N.M. 62, 519 P.2d 298 (1974).

Taking of sand. - If state or its contractor takes sand from sand bar in middle of Chama
River near highway project, it should obtain consent of abutting property owners. 1937-
38 Op. Att'y Gen. 217.

Effect of former law. - General law for appropriation of water for the arid states was not
affected by the enactment of Laws 1905, chs. 102 and 104 (now repealed and
superseded). Farmers Dev. Co. v. Rayado Land & Irrigation Co., 28 N.M. 357, 213 P.
202 (1923).

Laws 1905, ch. 104 (now superseded) was permissive in character, applying only to
such claims to the right of use of water as were initiated under it; it was not exclusive



and did not preclude a claim under the general law, nor deprive a claimant of the
doctrine of relation. Farmers Dev. Co. v. Rayado Land & Irrigation Co., 28 N.M. 357,
213 P. 202 (1923), explained State ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362
P.2d 998 (1961).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

For comment on State ex rel. Reynolds v. Miranda, 83 N.M. 443, 493 P.2d 409 (1972),
see 13 Nat. Resources J. 170 (1973).

For comment, "Wrestling with Water Quantification in Western States," see 14 Nat.
Resources J. 423 (1974).

For note, "Appropriation by the State of Minimum Flows in New Mexico Streams," see
15 Nat. Resources J. 809 (1975).

For note, "New Mexico's National Forests and the Implied Reservation Doctrine," see 16
Nat. Resources J. 975 (1976).

For note, "Brantley v. Carlsbad Irrigation District: Limits of the Templeton Doctrine
Affirmed," see 19 Nat. Resources J. 669 (1979).

For note, "Access to Sunlight: New Mexico's Solar Rights Act," see 19 Nat. Resources
J. 957 (1979).

For note, "Access to Sunlight: New Mexico's Solar Rights Act,” see 10 N.M.L. Rev. 169
(1979-80).

For comment, "Protection of the Means of Groundwater Diversion,"” see 20 Nat.
Resources J. 625 (1980).

For comment, "Do State Water Anti-Exportation Statutes Violate the Commerce
Clause? or Will New Mexico's Embargo Law Hold Water?" see 21 Nat. Resources J.
617 (1981).

For article, "New Mexico Water Law: An Overview and Discussion of Current Issues,"
see 22 Nat. Resources J. 1045 (1982).

For note, "Ninth Circuit Rules That Disclaimer States Lack Jurisdiction Over Indian
Water Rights Under the McCarran Amendment,” see 23 Nat. Resources J. 255 (1983).

For article, "The Impact of Recent Court Decisions Concerning Water and Interstate
Commerce on Water Resources of the State of New Mexico," see 24 Nat. Resources J.
689 (1984).



For note, "Water Law - Public Trust Doctrine," see 24 Nat. Resources J. 809 (1984).

For article, "Managing River Systems: Centralization Versus Decentralization," see 24
Nat. Resources J. 1043 (1984).

For book review, "Water in the Hispanic Southwest: A Social and Legal History, 1550-
1850," see 25 Nat. Resources J. 551 (1985).

For article, "Patterns of Cooperation in International Water Law: Principles and
Institutions," see 25 Nat. Resources J. 563 (1985).

For comment, "Is There a Future for Proposed Water Uses in Equitable Apportionment
Suits?", see 25 Nat. Resources J. 791 (1985).

For note, "Indian Water Law: The Continuing Jurisdictional Nightmare," see 25 Nat.
Resources J. 841 (1985).

For note, "Transboundary Liability Goes with the Flow? Gasser v. United States: The
Use and Misuse of a Treaty," see 30 Nat. Resources J. 955 (1990).

For article, "The Public Trust Doctrine and Community Values in Water," see 32 Nat.
Resources J. 515 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters § 49.
Title to beds of natural lakes or ponds, 23 A.L.R. 757, 112 A.L.R. 1108.

93 C.J.S. Waters 88 3, 157.
72-1-2. [Water rights; appurtenant to land; priorities.]

Beneficial use shall be the basis, the measure and the limit of the right to the use of
water, and all waters appropriated for irrigation purposes, except as otherwise provided
by written contract between the owner of the land and the owner of any ditch, reservoir
or other works for the storage or conveyance of water, shall be appurtenant to specified
lands owned by the person, firm or corporation having the right to use the water, so long
as the water can be beneficially used thereon, or until the severance of such right from
the land in the manner hereinafter provided in this article. Priority in time shall give the
better right. In all cases of claims to the use of water initiated prior to March 19, 1907,
the right shall relate back to the initiation of the claim, upon the diligent prosecution to
completion of the necessary surveys and construction for the application of the water to
a beneficial use. All claims to the use of water initiated thereafter shall relate back to the
date of the receipt of an application therefor in the office of the territorial or state
engineer, subject to compliance with the provisions of this article, and the rules and
regulations established thereunder.



History: Laws 1907, ch. 49, 8§ 2; Code 1915, § 5655; C.S. 1929, § 151-102; 1941
Comp., § 77-102; 1953 Comp., § 75-1-2.

ANNOTATIONS
Cross-references. - For severing of water rights from land, see 72-5-23 NMSA 1978.
For beneficial use of water in streams, see N.M. Const., art. XVI, 8§ 1 to 3.

Meaning of "this article". - The term "this article,” as used by the 1915 Code
compilers, presumably refers to Code 1915, ch. 114, art. |, the provisions of which are
presently compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72-2-
10, 72-3-1to 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-4-17 to 72-4-19, 72-5-1 to 72-5-4, 72-
5-6 to 72-5-24, 72-5-26 to 72-5-31, 72-5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6 and 72-
9-1 to 72-9-3 NMSA 1978.

State engineer. - After original approved application for water, it is within discretion of
state engineer to order commencement of work and to grant extensions of time. 1914
Op. Att'y Gen. 56.

Section 72-2-1 NMSA 1978 makes the director of the water resources division of the
natural resources department the "state engineer."”

Effect of state engineer's denial of protest. - Service of decision denying protest on
attorney rather than on protestant, where protestant's well was mentioned in application
to change use of existing rights, did not adjudicate protestant's rights to the well.
Garbagni v. Metropolitan Inv., Inc., 110 N.M. 436, 796 P.2d 1132 (Ct. App. 1990).

Section incorporated doctrine of relation into statutory law affecting surface
waters. State ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362 P.2d 998 (1961).

State controls water use because it does not part with ownership; it only allows a
usufructuary right to water. Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th
Cir. 1981).

Exception to ownership rule. - This section and 72-5-22 NMSA 1978 evince an intent
to create a limited statutory exception to the general rule that water rights and land
ownership are distinct property rights. The statutory exception links ownership of the
land with water rights, but only if the water is beneficially used on that land for irrigation
purposes. KRM, Inc. v. Caviness, 1996-NMCA-103, 122 N.M. 389, 925 P.2d 9 (Ct. App.
1996).

No administrable water right unless determination of acreage to which right
appurtenant. - There cannot exist an administrable water right for 90 acres of a 224-
acre tract unless there is first a determination of the acreage to which the right is
appurtenant. State ex rel. Reynolds v. Holguin, 95 N.M. 15, 618 P.2d 359 (1980).



"Beneficial use". - Use of water for domestic purposes, including stock watering, is a
"beneficial use" of water. First State Bank v. McNew, 33 N.M. 414, 269 P. 56 (1928).

Attainment of state conservation purposes by the state game commission constitutes a
useful or beneficial application of waters of New Mexico. United States v. Ballard, 184 F.
Supp. 1 (D.N.M. 1960).

Beneficial use of water is determined by ultimate use to which the water is put
rather than by distribution of the water among the people. 1974 Op. Att'y Gen. No. 74-
23.

No right to receive water for nonbeneficial use. - No one is entitled to receive water
for a use not recognized as beneficial. Jicarilla Apache Tribe v. United States, 657 F.2d
1126 (10th Cir. 1981).

Determination of beneficial use is a question of fact. Jicarilla Apache Tribe v. United
States, 657 F.2d 1126 (10th Cir. 1981).

Maximum utilization is fundamental requisite. - Because water conservation and
preservation is of utmost importance, maximum utilization is a fundamental requisite of
"beneficial use." Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th Cir. 1981).

Excessive diversion not beneficial use. - No matter how early a person's priority of
appropriation may be, he is not entitled to receive more water than is necessary for his
actual use. An excessive diversion of water, through waste, cannot be regarded as a
diversion to beneficial use. Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th
Cir. 1981).

Capacity of reservoir. - Private power and water company lost rights to unsold
capacity of reservoir, not put to beneficial use because not appurtenant to land, upon
tax sale. San Luis Power & Water Co. v. State, 57 N.M. 734, 263 P.2d 398 (1953).

Public land subject to water rights. - One who makes a filing on unoccupied public
land takes it subject to any vested and accrued water right for domestic, mining,
agricultural, manufacturing or other purposes, which are recognized by the local laws,
customs and decisions of courts. First State Bank v. McNew, 33 N.M. 414, 269 P. 56
(1928).

Water rights transferred or moved under a permit become appurtenant only when
final proofs and surveys are filed. Sun Vineyards, Inc. v. Luna County Wine Dev. Corp.,
107 N.M. 524, 760 P.2d 1290 (1988).

Transfer of possessor and water rights. - One holding possessory right to public land
for grazing purposes by virtue of an implied license from federal and state laws, and the
ownership of sufficient living permanent water for cattle, intending to make a permanent
water right incident to the public land, may sell and verbally transfer such water rights



with such possessory right in the land. First State Bank v. McNew, 33 N.M. 414, 269 P.
56 (1928).

Water rights not included in "improvements”. - Judicial announcement that
purchaser of government public land is entitled to improvements on premises when
taking possession does not apply to water rights. First State Bank v. McNew, 33 N.M.
414, 269 P. 56 (1928).

Priority in underground water rights. - Landowner who lawfully began developing
underground water right and completed it with reasonable diligence acquired a water
right with priority date as the initiation of his work even though the lands involved were
placed within declared artesian basin before work was finished and water put to
beneficial use. State ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362 P.2d 998 (1961).

To establish agricultural water right a man-made diversion was needed; turning of
cattle into natural wash for grazing, or cutting of grass, was insufficient. State ex rel.
Reynolds v. Miranda, 83 N.M. 443, 493 P.2d 409 (1972).

Claim under act. - Right of one who claims right to use of water for irrigation purposes
under this act does not relate back to date earlier than his application. Farmers Dev. Co.
v. Rayado Land & Irrigation Co., 28 N.M. 357, 213 P. 202 (1923).

Claim prior to act. - Where individual initiated rights under general law and was
prosecuting the same with diligence when the 1907 law went into effect, such right was
recognized by and excluded from operation of the 1907 act. Farmers Dev. Co. v.
Rayado Land & Irrigation Co., 28 N.M. 357, 213 P. 202 (1923).

Water rights not appurtenant. - The water rights did not pass to the buyer since the
water had never been used for irrigation on the land the seller sold to the buyer, and
since there were no allegations that the continued commercial use of the water rights
was indispensable to the continued enjoyment of the land sold to the buyer. KRM, Inc.
v. Caviness, 1996-NMCA-103, 122 N.M. 389, 925 P.2d 9 (Ct. App. 1996).

Pueblo Rights Doctrine. - Defendant water company and intervenor town of Las
Vegas had a priority in Gallinas River waters' use, over users who had brought suit,
under Pueblo Rights Doctrine. Cartwright v. Public Serv. Co., 66 N.M. 64, 343 P.2d 654
(1958).

There was no Spanish grant of pueblo rights whereby city of Santa Fe could claim
superior rights to use water from Santa Fe creek or river. New Mexico Prods. Co. v.
New Mexico Power Co., 42 N.M. 311, 77 P.2d 634 (1937), distinguished Cartwright v.
Public Serv. Co., 66 N.M. 64, 343 P.2d 654 (1958).

Pueblo water rights doctrine. - Application of the pueblo water rights doctrine, without
consideration of the underlying facts, is insufficient to support a grant of summary
judgment. City of Las Vegas v. Oman, 110 N.M. 425, 796 P.2d 1121 (Ct. App. 1990)



(containing discussion of pueblo water rights doctrine and history of Gallinas River
water rights).

Owner of water right has duty to comply with law. State ex rel. Reynolds v. South
Springs Co., 80 N.M. 144, 452 P.2d 478 (1969).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

For note, "New Mexico's National Forests and the Implied Reservation Doctrine," see 16
Nat. Resources J. 975 (1976).

For article, "The Law of Prior Appropriation: Possible Lessons for Hawaii," see 25 Nat.
Resources J. 911 (1985).

For note, "Recent Developments in the El Paso/New Mexico Interstate Groundwater
Controversy - The Constitutionality of New Mexico's New Municipality Water Planning
Statute,” see 29 Nat. Resources J. 223 (1989).

For note, "Contract for Nonbeneficial Use: New Mexico Water Law Is Drowned Out by
Contract," see 32 Nat. Resources J. 149 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters § 230.

Trespass, injunction against repeated or continuing trespasses in cases involving water
rights, 32 A.L.R. 547, 60 A.L.R.2d 310.

Periodical, seasonal or intermittent stream as a watercourse, 40 A.L.R. 839.
Constitutionality of statutes affecting riparian rights, 56 A.L.R. 277.

Covenant against encumbrance, water rights as breach of, 64 A.L.R. 1496.
Right of riparian owner on navigable water to access to water, 89 A.L.R. 1156.
Easement in respect of water as one in gross or appurtenant, 89 A.L.R. 1187.
Overflow or escape of water from drainage ditch, liability for, 169 A.L.R. 517.

Extinguishment of implied or prescriptive easement in respect of water by sale of
servient estate to purchaser without notice, 174 A.L.R. 1241.

Liability of person obstructing stream, ravine or similar area by debris or waste, for
damages caused by flooding or the like, 29 A.L.R.2d 447.



Construction or maintenance of sewers, water pipes or the like by public authorities in
roadway, street or alley as indicating dedication or acceptance thereof, 52 A.L.R.2d
263.

Implied covenant or obligation of lessor to furnish water or water supply for business
needs of the lessee, 65 A.L.R.2d 1313.

Way by necessity where property is accessible by navigable waters, 9 A.L.R.3d 600.
Liability for diversion of surface water by raising surface level of land, 88 A.L.R.4th 891.

93 C.J.S. Waters §8 182 to 185.

72-1-2.1. Water rights; change in ownership; filing and recording;
constructive notice.

In the event of any changes of ownership of a water right, whether by sale, gift or any
other type of conveyance, affecting the title to a water right that has been permitted or
licensed by the state engineer, has been declared with the state engineer or has been
adjudicated and is evidenced by a subfile order, partial final decree, final decree or any
other court order, the new owner of the water right shall file a change of ownership form
with the state engineer. The form shall include all information conforming with water
rights of record filed with the state engineer and shall be accompanied by a copy of a
warranty deed or other instrument of conveyance. The new owner shall record a copy of
the change of ownership form filed with the state engineer with the clerk of the county in
which the water right will be located. The filing shall be public notice of the existence
and contents of the instruments so recorded from the time of recording with the county
clerk.

History: Laws 1991, ch. 34, 8 1; 1996, ch. 32, § 1.
ANNOTATIONS
Cross-references. - For pre-1907 vested surface water rights, see 72-1-3 NMSA 1978.

For recording of permits, decrees, and documents affecting water rights and
admissibility in evidence of certified copies, see 72-5-21 NMSA 1978.

For transfer of surface water rights, see 72-5-22 NMSA 1978.

For declaration of beneficial use, verification, and recording of groundwater rights, see
72-12-5 NMSA 1978.

For recording of deeds, mortgages, and patents, see 14-9-1 NMSA 1978.



The 1996 amendment, in the first sentence, substituted "engineer" for "engineer's
office" twice and substituted "with the state engineer"” for "state engineer" at the end of
that sentence; added the second sentence; and in the third sentence, added "The new
owner shall record a copy of the change of ownership form filled with the state engineer”
at the beginning, deleted "or counties” following "county", substituted "will be located"
for "is located"”, and deleted "and the clerk shall forward an endorsed copy to the state
engineer's office for filing in its records" from the end. Laws 1996, ch. 32 contains no
effective date provision, but, pursuant to N.M. Const., art. 1V, 8§ 23, is effective May 15,
1996, 90 days after adjournment of the legislature. See Volume 14 NMSA 1978 for
"Adjournment Dates of Sessions of Legislature” table.

72-1-2.2. Legislative findings; declaration of purpose.

A. The legislature hereby finds and declares that there exists a potential water shortage
crisis in the Pecos River basin as a result of the requirements and obligations of the
Pecos River Compact and the United States supreme court's amended decree in Texas
v. New Mexico, No. 65 original as well as the recent droughts and the demands on this
water system.

B. The legislature hereby finds and declares that this shortage of water and the state's
obligation to Texas pursuant to the compact and the decree is a statewide problem
affecting all the citizens of the state. The state is obligated under the terms of the
decree to fulfill an obligation to repay Texas in water for any shortages of water owed to
Texas by the state of New Mexico.

C. The legislature hereby finds and declares that the state's obligations extend not only
to Texas but also to the citizens of New Mexico and their future generations to ensure
adequate water supply. If unfulfilled, the obligations of the state to Texas could cost the
state millions of dollars in lost revenues, employment and economic productivity.

D. The legislature further finds and declares that to avoid the catastrophic
consequences of failing to address immediately the problem of the Pecos river water
shortage, the interstate stream commission is to purchase, and retire and place in a
state water conservation program administered by the interstate stream commission,
adequate water rights over a period of years to increase the flow of water in the Pecos
River and diminish the impact of man-made depletions of the stream flow and therefore
meet the state's future obligations under the Pecos River Compact and the United
States supreme court's amended decree in Texas v. New Mexico, No. 65 original,
pursuant to the appropriation and the conditions set forth in Section 2 of this act.

History: Laws 1991, ch. 99, § 1.
ANNOTATIONS

Cross-references. - For wetlands area restoration, see 75-8-2 NMSA 1978.



Appropriations. - Laws 1991, ch. 99, § 2, effective April 2, 1991, as amended by Laws
1993, ch. 97, § 1, effective June 18, 1993, appropriates $1,000,000 from the New
Mexico irrigation works construction fund to the interstate stream commission for
expenditure in the eighty-first fiscal year for purchasing water rights along the Pecos
River basin for compliance with Pecos River Compact and United States supreme
court's decree; appropriates $2,000,000 from the New Mexico irrigation works
construction fund to the interstate stream commission in each of the eighty-second
through eighty-sixth fiscal years for expenditure in each of the eighty-second through
eighty-sixth fiscal years for retiring water rights along the Pecos River basin for
compliance with the Compact and court decree; and states the conditions under which
the interstate stream commission shall administer the appropriations.

"Section 2 of this act". - The phrase "Section 2 of this act”, referred to in Subsection
D, means Laws 1991, ch. 99, § 2. For subject matter of that section, see the
appropriations note above.

72-1-3. Declaration of water rights vested prior to 1907; form;
contents; verification; filing; recording; presumption.

Any person, firm or corporation claiming to be an owner of a water right which was
vested prior to the passage of Chapter 49, Laws 1907, from any surface water source
by the applications of water therefrom to beneficial use, may make and file in the office
of the state engineer a declaration in a form to be prescribed by the state engineer
setting forth the beneficial use to which said water has been applied, the date of first
application to beneficial use, the continuity thereof, the location of the source of said
water and if such water has been used for irrigation purposes, the description of the
land upon which such water has been so used and the name of the owner thereof. Such
declaration shall be verified but if the declarant cannot verify the same of his own
personal knowledge he may do so on information and belief. Such declarations so filed
shall be recorded at length in the office of the state engineer and may also be recorded
in the office of the county clerk of the county wherein the diversion works therein
described are located. Such records or copies thereof officially certified shall be prima
facie evidence of the truth of their contents.

History: 1953 Comp., 8 75-1-2.1, enacted by Laws 1959, ch. 222, § 1; 1961, ch. 250, §
1.

ANNOTATIONS

Cross-references. - For filing and recording of changes of ownership in water rights,
see 72-1-2.1 NMSA 1978.

Compiler's note. - The provisions of Laws 1907, ch. 49, are presently compiled as 19-
7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 72-4-1,
72-4-13, 72-4-15, 72-4-17 to 72-4-19, 72-5-1, 72-5-3, 72-5-4, 72-5-6 to 72-5-24, 72-5-26
to 72-5-28, 72-5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6, 72-9-1 to 72-9-3 NMSA 1978.



State engineer. - See 72-2-1 NMSA 1978.

Effect of declarations. - Admission of the declarations called for by this section would
at most satisfy the burden of going forward; it would satisfy the burden of proof only if
not rebutted by the state. Because these declarations go to the flood flows, and
groundwater is not a source of flood flow, there can be no relation back on such flood
flow. State ex rel. Martinez v. Lewis, 118 N.M. 446, 882 P.2d 37 (Ct. App. 1994).

Community ditch commissioners do not condemn land by filing declaration of
water rights hereunder. 1969 Op. Att'y Gen. No. 69-96.

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas,"” see 11 Nat. Resources J. 48 (1971).

For note, "New Mexico's National Forests and the Implied Reservation Doctrine," see 16
Nat. Resources J. 975 (1976).

For article, "Prior Appropriation, Impairment, Replacements, Models and Markets," see
2