CHAPTER 40
Domestic Affairs

ARTICLE 1
Marriage in General

40-1-1. [Marriage is civil contract requiring consent of parties.]

Marriage is contemplated by the law as a civil contract, for which the consent of the
contracting parties, capable in law of contracting, is essential.

History: Laws 1862-1863, p. 64; C.L. 1865, ch. 75, § 2; C.L. 1884, § 978; C.L. 1897, §
1415; Code 1915, § 3425; C.S. 1929, § 87-101; 1941 Comp., 8 65-101; 1953 Comp., §
57-1-1.

ANNOTATIONS

Cross references. — For marriage settlement and separation contracts, see 40-2-4 to
40-2-7 NMSA 1978.

For dissolution of marriage, see 40-4-1 NMSA 1978 et seq.

For jurisdiction of children's court to authorize marriage of minor, see 32A-1-8 NMSA
1978.

For magistrates solemnizing contract of marriage, see 35-3-2 NMSA 1978.

Effect of section is to deny validity to mere consent marriage. In re Gabaldon's
Estate, 38 N.M. 392, 34 P.2d 672, 94 A.L.R. 980 (1934).

Marriage, standing alone, is presumed valid. That is, the party attacking it carries the
burden of proof and the invalidity must be proven by clear and convincing evidence.
Panzer v. Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

Lack of evidence of license does not rebut presumption. — Mere lack of evidence
of a record of the issuance of a license or of a ceremonial marriage is not sufficient to
rebut the presumption of a ceremonial marriage. Trower v. Board of County Comm'rs,
75 N.M. 125, 401 P.2d 109 (1965), overruled on other grounds Panzer v. Panzer, 87
N.M. 29, 528 P.2d 888 (1974).

Presumption attaches to marriage that is later in time. — Panzer v. Panzer, 87 N.M.
29, 528 P.2d 888 (1974).



Evidence to prove valid marriage. — While this article prescribes the manner in which
a marriage may be solemnized in this state, nowhere does it set forth rules of evidence
by which a valid marriage must be proven. The fact of marriage may be proven either by
direct or circumstantial evidence, documentary evidence or by parol, and the sufficiency
of the evidence to establish a marriage is governed by the general rules of evidence.
Trower v. Board of County Comm'rs, 75 N.M. 125, 401 P.2d 109 (1965), overruled on
other grounds Panzer v. Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

Common-law marriages historically invalid. — Until the enactment of this section,
the law relating to marriages in New Mexico stood as if the rule of the council of Trent of
1563 was the law of the land, except as modified by the section compiled as 40-1-2
NMSA 1978. Under said rule, valid marriages must have been celebrated before the
parish or other priest, or by license of the ordinary, and before two or three witnesses,
and consent marriages were invalid. Section 40-1-2 NMSA 1978 added only the
provision that any clergyman or a civil magistrate could perform marriages, and the law
of which the present section was a part added the first regulatory provisions without
changing the basic foundation of lawful marriages. Since the civil law rule was modified
by statute prior to the adoption of the common law as the rule of practice and decision
here, the latter had no effect, and common-law marriages have never been valid in New
Mexico. In re Gabaldon's Estate, 38 N.M. 392, 34 P.2d 672, 94 A.L.R. 980 (1934).

Marriage not recognized unless formally contracted and solemnized. — New
Mexico does not recognize any marriage consummated therein which is not formally
consummated by contract and solemnized before an official. Hazelwood v. Hazelwood,
89 N.M. 659, 556 P.2d 345 (1976); Merrill v. Davis, 100 N.M. 552, 673 P.2d 1285
(1983).

De facto marriage not ground for retroactive modification of alimony. — A "de
facto marriage," whatever may be required to constitute such, does not constitute
grounds for retroactively modifying or abating accrued alimony payments; although, the
district court does have discretion to modify prospectively or terminate an alimony
award, if the circumstances so warrant, where the termination of alimony was largely
predicated on its finding of a de facto marriage, the judgment of the trial court was
reversed and the cause remanded. Hazelwood v. Hazelwood, 89 N.M. 659, 556 P.2d
345 (1976).

Special power of attorney for application and marriage by proxy. — The execution
of a special power of attorney, for the purpose of participating in the application for a
marriage license and subsequently in a marriage ceremony by proxy, should be before
a person authorized to administer oaths, including military officers on active duty and
should specify completely the required information as to age, relationship of the
engaged persons, consanguinity, present marital status, and a specific statement
authorizing the named attorney in fact or proxy to enter into a contract with the person
named. 1957-58 Op. Att'y Gen. No. 57-13.



Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

For symposium, "The Impact of the Equal Rights Amendment on the New Mexico
Criminal Code," see 3 N.M.L. Rev. 106 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage 88 4, 6, 7.

Duress exercised by third person as affecting validity of marriage, 4 A.L.R. 870, 62
A.L.R. 1477.

Validity of common-law marriage in American jurisdiction, 39 A.L.R. 538, 60 A.L.R. 541,
94 A.L.R. 1000, 133 A.L.R. 758.

Corroboration as to fact of marriage of testimony of plaintiff in divorce suit, 65 A.L.R.
186.

Duress, marriage to which consent of one party was obtained by, as void or voidable,
91 A.L.R. 414.

Recovery for services rendered by persons living in apparent relation of husband and
wife without express agreement for compensation, 94 A.L.R.3d 552.

Marriage between persons of the same sex, 81 A.L.R.5th 1.

55 C.J.S. Marriage § 18.

40-1-2. Clergymen or civil magistrates may solemnize; fees.

A. A person may solemnize the contract of matrimony by means of an ordained
clergyman or authorized representative of a federally recognized Indian tribe, without
regard to the sect to which he may belong or the rites and customs he may practice.

B. Judges, justices and magistrates of any of the courts established by the
constitution of New Mexico, United States constitution, laws of the state or laws of the
United States are civil magistrates having authority to solemnize contracts of
matrimony.

C. Civil magistrates solemnizing contracts of matrimony shall charge no fee
therefor.

History: Laws 1859-1860, p. 120; C.L. 1865, ch. 75, 8§ 1; C.L. 1884, § 977; C.L. 1897, §
1414; Code 1915, § 3426; C.S. 1929, § 87-102; 1941 Comp., § 65-102; 1953 Comp., §
57-1-2; Laws 1983, ch. 193, 8§ 1; 1989, ch. 78, 8§ 1, 2001, ch. 99, § 1.

ANNOTATIONS



Cross references. — For magistrates solemnizing contract of marriage, see 35-3-2
NMSA 1978.

The 1989 amendment, effective June 16, 1989, in Subsection A, inserted "or
authorized representative of a federally recognized Indian tribe" and added "or the rites
and customs he may practice”, and made minor stylistic changes throughout the
section.

The 2001 amendment, effective June 15, 2001, substituted "A person may solemnize"
for "It is lawful, valid and binding to all intents and purposes for those who may so desire
to solemnize" in Subsection A; and inserted "United States constitution™ and "or laws or
the United States" in Subsection B.

Statute preceded common-law rule. — This section and historical fact indicate that, in
the belief of those who framed and passed it, either because of the requirement of the
council of Trent in 1563, or otherwise, the only valid marriage theretofore was one
celebrated by a Roman Catholic priest, and so a mere consent marriage was and is
invalid, since common-law marriages were never legalized in New Mexico, and the first
regulating statute, of which 40-1-1 NMSA 1978 was a part, preceded the adoption of the
common law as the rule of practice and decision. In re Gabaldon's Estate, 38 N.M. 392,
34 P.2d 672, 94 A.L.R. 980 (1934).

Marriage not recognized unless formally contracted and solemnized. — New
Mexico does not recognize any marriage consummated therein which is not formally
consummated by contract and solemnized before an official. Hazelwood v. Hazelwood,
89 N.M. 659, 556 P.2d 345 (1976); Merrill v. Davis, 100 N.M. 552, 673 P.2d 1285
(1983).

Civil magistrates within section. — Probate judges, justices of the peace (now
magistrates), and judges of the district court are civil magistrates within this section,
although not specifically mentioned. Golden v. Golden, 41 N.M. 356, 68 P.2d 928
(1937).

Federal magistrates not included. — United States commissioners and district
judges, although they are civil magistrates under federal law, are not included in those
authorized to perform marriage ceremonies. 1914 Op. Att'y Gen. 255.

County clerk not included. — Since county clerk is not a civil magistrate he cannot
perform a marriage ceremony. 1941-42 Op. Att'y Gen. No. 3746.

Army or navy chaplain may perform marriage. — A duly ordained clergyman serving
as an army or navy chaplain may perform marriage ceremony in this state. 1941-42 Op.
Att'y Gen. No. 4028.

Police judge may perform marriage. — A police judge may legally perform a marriage
ceremony in this state since he is a "civil magistrate.” 1941-42 Op. Att'y Gen. No. 4133.



Area where judge may perform marriage ceremony. — A municipal judge cannot
perform a marriage ceremony outside of the municipality in which he sits. 1988 Op. Att'y
Gen. No. 88-36.

A magistrate judge cannot perform a marriage ceremony outside of his district. 1988
Op. Att'y Gen. No. 88-36.

Except for probate and municipal judges, judges and justices may solemnize marriages
anywhere in New Mexico. 1991 Op. Att'y Gen. No. 91-09.

Ceremony performed with proxy. — Marriage ceremony may be performed where
one of the parties is represented by a proxy as has been allowed and recognized in the
Catholic church since before the Council of Trent. 1943-44 Op. Att'y Gen. No. 4283.

Fee for probate judge performing ceremony. — A probate judge may perform a
marriage ceremony; and while he may not charge a fee, he could keep as his own any
voluntary gift for the service. 1917-18 Op. Att'y Gen. 65; 1929-30 Op. Att'y Gen. 40;
1931-32 Op. Att'y Gen. 31.

Proof and presumption of marriage ceremony. — A marriage ceremony may be
proved by any competent witness present at the ceremony, and when proven, the
contract, the capacity of the parties, and the validity of the marriage will be presumed.
United States v. de Amador, 6 N.M. 173, 27 P. 488 (1891); United States v. de Lujan, 6
N.M. 179, 27 P. 489 (1891); United States v. Chaves, 6 N.M. 180, 27 P. 489 (1891).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage 8§ 40.

Effect of coverture upon the criminal responsibility of a woman, 4 A.L.R. 266, 71 A.L.R.
1116.

Executrix' or administratrix' authority as terminated by marriage, 8 A.L.R. 175.

Declaratory judgment as to validity of marriage, 12 A.L.R. 52, 19 A.L.R. 1124, 50 A.L.R.
42,68 A.L.R. 110, 87 A.L.R. 1205, 114 A.L.R. 1361, 142 A.L.R. 8,92 A.L.R.2d 1102.

Fraud or mistake as to the marriage relationship of legatee or devisee as affecting will,
17 A.L.R. 247.

Damages for wrongful death of spouse as affected by remarriage between death and
trial, 30 A.L.R. 121.

Expulsion or suspension from private school or college because of marriage, 50 A.L.R.
1497.

Fraud in promises of future marriage, 51 A.L.R. 46, 68 A.L.R. 635, 91 A.L.R. 1295, 125
A.L.R. 879.



Marriage speculation contracts as insurance, 63 A.L.R. 711, 100 A.L.R. 1449, 119
A.L.R. 1241.

Validity of agreement to promote marriage between third persons, 72 A.L.R. 1113.

Right to attack validity of marriage after death of a party, 76 A.L.R. 769, 47 A.L.R.2d
1393.

Admissibility of evidence in prosecution for false pretense by promise of marriage of
similar attempt on other occasion, 80 A.L.R. 1306, 78 A.L.R.2d 1359.

Marriage of teacher as ground for discharge, 81 A.L.R. 1033, 118 A.L.R. 1092.

Debtor's marriage after levy or service of process to reach property as entitling him to
exemption enjoyed by married debtor, 82 A.L.R. 739.

Validity of marriage as affected by intention of the parties that it should be only a matter
of form or jest, 14 A.L.R.2d 624.

Presumption as to advancement to child by gift on marriage, 31 A.L.R.2d 1036.

Validity of marriage as affected by lack of legal authority of person solemnizing it, 13
A.L.R.4th 1323.

55 C.J.S. Marriage § 29.

40-1-3. Ceremony by religious society.

It is lawful for any religious society or federally recognized Indian tribe to celebrate
marriage conformably with its rites and customs, and the secretary of the society or the
person presiding over the society or federally recognized Indian tribe shall make and
transmit a transcript to the county clerk certifying to the marriages solemnized.

History: Laws 1862-1863, p. 66; C.L. 1865, ch. 75, 8 8; C.L. 1884, § 984; C.L. 1897, §
1421; Code 1915, § 3428; C.S. 1929, § 87-104; 1941 Comp., 8§ 65-103; 1953 Comp., §
57-1-3; Laws 1983, ch. 193, § 2; 1989, ch. 78, § 2.

ANNOTATIONS

The 1989 amendment, effective June 16, 1989, twice inserted "or federally recognized
Indian tribe", and made minor stylistic changes.

Compiler's notes. — As originally enacted, this section also contained the words: "and
it shall be the duty of said clerk to record said marriages in the same manner as
provided for in the foregoing section, and in case said society or the secretary or the
person president thereof fail to comply with the provisions hereof, the same shall incur



the penalty provided in the fifth section of this act, which shall be recovered in the same
manner as is prescribed in said section." That provision was deleted by the 1915 Code
compilers as impliedly repealed by Laws 1905, ch. 65, 8§ 4 (40-1-15 NMSA 1978).

Lack of evidence of license does not rebut presumption of marriage. — Mere lack
of evidence of a record of the issuance of a license or of a ceremonial marriage is not
sufficient to rebut the presumption of a ceremonial marriage. Trower v. Board of County
Comm'rs, 75 N.M. 125, 401 P.2d 109 (1965), overruled on other grounds Panzer v.
Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

40-1-4. [Lawful marriages without the state recognized.]

All marriages celebrated beyond the limits of this state, which are valid according to
the laws of the country wherein they were celebrated or contracted, shall be likewise
valid in this state, and shall have the same force as if they had been celebrated in
accordance with the laws in force in this state.

History: Laws 1862-1863, p. 64; C.L. 1865, ch. 75, § 10; C.L. 1884, § 986; C.L. 1897, §
1423; Code 1915, § 3429; C.S. 1929, § 87-105; 1941 Comp., § 65-104; 1953 Comp., 8
57-1-4.

ANNOTATIONS

Validity governed by law of place where performed. — New Mexico applies the rule
of comity, that the law of the place where the marriage is performed governs the validity
of that marriage. Fellin v. Estate of Lamb, 99 N.M. 157, 655 P.2d 1001 (1982).

Common-law marriage valid where consummated, valid in New Mexico. —
Although a valid common-law marriage may not be consummated in New Mexico, if
valid where consummated, it will be recognized in New Mexico. Gallegos v. Wilkerson,
79 N.M. 549, 445 P.2d 970 (1968).

Although this state does not authorize common-law marriages, it will recognize such
marriages if valid in the jurisdiction where consummated. New Mexico applies the rule
of comity, that the law of the place of contract governs the validity of a marriage. Bivians
v. Denk, 98 N.M. 722, 652 P.2d 744 (Ct. App. 1982).

What constitutes common-law marriage. — Common-law marriage is considered to
be a status arrived at by express or implied mutual consent or agreement of the parties,
followed by cohabitation as husband and wife and publicly holding themselves out as
such. Gallegos v. Wilkerson, 79 N.M. 549, 445 P.2d 970 (1968).

Validity of common-law marriage formed in foreign jurisdiction governed by its
law. — To determine whether a valid common-law marriage was formed in a foreign
jurisdiction, it is necessary to look to the substantive law of that jurisdiction. The
threshold question is whether a couple established significant contacts with a



jurisdiction recognizing common-law marriage. Fellin v. Estate of Lamb, 99 N.M. 157,
655 P.2d 1001 (1982).

New Mexico law applies as to evidence required for validity. — Although foreign
law determines the requisites of an asserted foreign common-law marriage, New
Mexico law determines the competency, admissibility, quality, degree and quantum of
evidence required to establish the vital facts. Bivians v. Denk, 98 N.M. 722, 652 P.2d
744 (Ct. App. 1982).

Transmuting illicit relationship into valid common-law marriage. — For an illicit
relationship to become transmuted into a valid common-law marriage, the evidence
must show actual matrimony by mutual consent of each of the parties within the state
authorizing common-law marriage, plus each of the other elements required in that
jurisdiction. Bivians v. Denk, 98 N.M. 722, 652 P.2d 744 (Ct. App. 1982).

Proof required where original relationship in this state illicit. — If the original
relationship of a couple in New Mexico is illicit and the couple continue to maintain legal
residence in New Mexico, a common-law marriage cannot be inferred absent proof of
each element necessary to establish a common-law marriage and a showing of
substantial contacts by the parties with the state where the alleged common-law
marriage occurred. Bivians v. Denk, 98 N.M. 722, 652 P.2d 744 (Ct. App. 1982).

Evidence of common-law marriage in Texas. — Where proof is present that parties
went to El Paso, rented an apartment, agreed to a marriage between themselves, lived
together there, and held themselves out as husband and wife, the finding of the court of
a valid common-law marriage in Texas is thus supported by substantial evidence and
should not be disturbed by supreme court. Gallegos v. Wilkerson, 79 N.M. 549, 445
P.2d 970 (1968).

Common-law marriage of New Mexico residents. — This section makes lawful "all
marriages celebrated beyond the limits of this state, which are valid according to the
laws" of the place where celebrated. No exception is made for residents of New Mexico.
That the court should not hold invalid a common-law marriage contracted by the parties
in Texas, even though residents of New Mexico, would seem to be the direction of the
section. Gallegos v. Wilkerson, 79 N.M. 549, 445 P.2d 970 (1968).

Uncle/niece marriages. — This state recognizes the general rule, which is that a
marriage valid when and where performed is valid everywhere, and has no judicial
decision invalidating an uncle-niece marriage validly contracted outside the state.
Leszinske v. Poole, 110 N.M. 663, 798 P.2d 1049 (Ct. App. 1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Habit and repute as essential to
common-law marriage, 33 A.L.R. 27.

Validity of common-law marriage in American jurisdictions, 39 A.L.R. 538, 60 A.L.R.
541, 94 A.L.R. 1000, 133 A.L.R. 758.



Validity of marriage celebrated or contracted on board a vessel, 61 A.L.R. 1528.

Foreign marriage recognized as valid because valid by law of state where it was
celebrated, 104 A.L.R. 1294.

Common-law marriage between parties to divorce, 82 A.L.R.2d 688.

Divorced woman's subsequent sexual relations or misconduct as warranting, alone or
with other circumstances, modification of alimony decree, 98 A.L.R.3d 453.

55 C.J.S. Marriage § 8.

40-1-5. Minors; consent of [parent or] guardian necessary.

No person under the age of majority can marry, unless he obtains the consent of his
parent, guardian or of the person under whose charge he is, and for that purpose the
presence of those parties, or of a certificate in writing authenticated before competent
authority, is required. No person under the age of sixteen years may marry, with or
without the consent of his parent or guardian, unless the marriage is authorized under
the provisions of Subsection B of Section 40-1-6 NMSA 1978.

History: Laws 1862-1863, p. 64; C.L. 1865, ch. 75, § 3; C.L. 1884, § 979; C.L. 1897, §
1416; Code 1915, § 3427; Laws 1923, ch. 100, § 1; C.S. 1929, § 87-103; 1941 Comp.,
§ 65-105; 1953 Comp., § 57-1-5; Laws 1973, ch. 51, § 1; 1975, ch. 32, § 1.

ANNOTATIONS
Cross references. — For age of majority, 18 years, see 28-6-1 NMSA 1978.

Consent should be acknowledged or witnessed. — The consent of parent or
guardian to a marriage when sent as separate instrument should be acknowledged or
witnessed. 1937-38 Op. Att'y Gen. 137.

Consent of father where minor living with both parents. — Consent of a parent to
the marriage of a minor child must come from the father if the minor child is living with
both parents, and if the father is competent to consent. 1964 Op. Att'y Gen. No. 64-135
(rendered under former law).

Only one parent's consent necessary. — When parental consent to the marriage of a
minor is required, the consent of only one parent is necessary. 1964 Op. Att'y Gen. No.
64-135.

Consent for minor in custody of one parent. — In instances where a minor child,
younger than the minimum age for marriage without parental consent, is in the custody
of only one parent, then the consent of that parent alone is necessary and sufficient.
1964 Op. Att'y Gen. No. 64-135.



Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage § 15.
Infancy of defendant as affecting civil or criminal action for seduction, 85 A.L.R. 123.

Ratification of marriage by one under age, upon attaining marriageable age, 159 A.L.R.
104.

55 C.J.S. Marriage § 23.

40-1-6. Restrictions on marriage of minors.

A. No person authorized by the laws of this state to celebrate marriages shall
knowingly unite in marriage:

(1) any person under the age of eighteen years without the consent of his
parent or guardian; or

(2) any person under the age of sixteen years with or without the consent of
his parent or guardian.

B. The children's or family court division of the district court may authorize the
marriage of persons under the ages stated in Subsection A of this section in settlement
of proceedings to compel support and establish parentage, or where the female is under
the age of consent and is pregnant, if the marriage would not be incestuous.

History: Laws 1876, ch. 31, 8 2; C.L. 1884, § 993; C.L. 1897, § 1426; Code 1915, §
3431; Laws 1923, ch. 100, § 2; C.S. 1929, § 87-107; 1941 Comp., 8 65-106; Laws
1953, ch. 112, § 1; 1953 Comp., 8 57-1-6; Laws 1972, ch. 97, § 70; 1975, ch. 32, § 2.

ANNOTATIONS
Cross references. — For age of majority, 18 years, see 28-6-1 NMSA 1978.

For jurisdiction of children's court to authorize marriage of minor, see 32A-1-8 NMSA
1978.

Knowledge of person's age not element of offense. — The marrying of a female
under 15, prohibited by this section (before its amendment), the penalty for which was
provided by 40-1-8 NMSA 1978, belonged to that class of statutory misdemeanors
where knowledge of the person's age and an intent to marry one under age is not a
necessary element of the offense. Territory v. Harwood, 15 N.M. 424, 110 P. 556, 29
L.R.A. (n.s.) 504 (1910).



Such marriages to be declared void by court. — Section 40-1-9 NMSA 1978 (before
its amendment) did not make the marriages of males under 18 or females under 15
voidable for they were declared void by this section (before its amendment), but merely
provided that they should be declared void by court decree, and rendered less harsh the
operation of the statute upon participants in such illegal marriages and their possible
and innocent offspring without affecting the liability of the presiding official. Territory v.
Harwood, 15 N.M. 424, 110 P. 556, 29 L.R.A. (n.s.) 504 (1910).

Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage § 14.
Contract for consent to marriage of child, 72 A.L.R. 1113.
Attack on marriage of a child after his death, 76 A.L.R. 769, 47 A.L.R.2d 1393.

Foreign marriage of infant recognized as valid became valid by law of state where
celebrated as subject to annulment under law of forum for failure to obtain required
consent of parents, 104 A.L.R. 1294.

Marriage as affecting jurisdiction of juvenile court over child, 14 A.L.R.2d 336.

55 C.J.S. Marriage § 11.

40-1-7. [Incestuous marriages.]

All marriages between relations and children, including grandfathers and
grandchildren of all degrees, between half brothers and sisters, as also of full blood;
between uncles and nieces, aunts and nephews, are hereby declared incestuous and
absolutely void. This section shall extend to illegitimate as well as to legitimate children.

History: Laws 1876, ch. 31, 8 1; C.L. 1884, § 992; C.L. 1897, § 1425; Code 1915, §
3430; C.S. 1929, § 87-106; 1941 Comp., § 65-107; 1953 Comp., § 57-1-7.

ANNOTATIONS

Compiler's notes. — Prior to Comp. Laws 1884, this section contained the words "and
first cousins” following the word "nephews." Those words were deleted to accord with
Laws 1880, ch. 37, 8§ 1, which repealed "such parts of all laws as prohibit the marriage
of cousins of any degree."

Marriage valid where celebrated. — New Mexico's public policy against incest did not
preclude the district court from awarding a mother primary physical custody of her
children, after taking into account her plans to marry her uncle, where that choice was in



the best interests of the children, and mother and uncle intended to reside in California.
Leszinske v. Poole, 110 N.M. 663, 798 P.2d 1049 (Ct. App. 1990).

Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

For article, "New Mexico's 1969 Criminal Abortion Law," see 10 Nat. Resources J. 591
(1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. Jur. 2d Incest 88 1, 7.
Incestuous marriage, attack after death of party, 76 A.L.R. 769, 47 A.L.R.2d 1393.

Invalidity ab initio of marriage between persons in prohibited degrees of relationship,
117 A.L.R. 179.

Relationship created by adoption as within statute prohibiting marriage between parties
in specified relationships, 151 A.L.R. 1146.

55 C.J.S. Marriage § 16.

40-1-8. [Contracting or performing ceremony for unlawful marriage;
penalty.]

If any person prohibited from contracting marriage by the foregoing sections, shall
violate the provisions thereof by contracting marriage contrary to the provisions of said
sections, he or they shall be punished by fine on conviction thereof, in any sum not less
than fifty dollars [($50.00)]; and every person authorized under the laws of this state to
celebrate marriages, who shall unite in wedlock any of the persons whose marriage is
declared invalid by the previous sections of this chapter, on conviction thereof, shall be
fined in any sum not less than fifty dollars [($50.00)].

History: Laws 1876, ch. 31, 8 3; C.L. 1884, § 994; C.L. 1897, § 1427; Code 1915, §
3432; C.S. 1929, § 87-108; 1941 Comp., 8§ 65-108; 1953 Comp., § 57-1-8.

ANNOTATIONS

Compiler's notes. — The first provision of this section, insofar as it relates to
incestuous marriages prohibited by 40-1-7 NMSA 1978, was in conflict with Laws 1876,
ch. 31, 8§ 4 and was deemed superseded by 40-7-3, 1953 Comp. (now repealed), which
read: "If any person within the degrees of consanguinity, in which marriages are
declared invalid by this chapter, shall contract marriage, one with the other, or shall
cohabit dissolutely and lasciviously, one with the other, they or any one of them, shall
be punished on conviction thereof by imprisonment in the state penitentiary for not more
than one year, or by fine of not less than fifty dollars."



The 1915 Code compilers deleted the words "of this act" following the words "foregoing
sections" and substituted the word "chapter"” for the word "act.” The latter referred to 40-
1-6 and 40-1-7 NMSA 1978, but the substitution of the word "chapter" would appear to
extend the reference to the "foregoing sections" and the "previous sections" to 40-1-1 to
40-1-7 NMSA 1978.

Section not repealed by subsequent enactment. — This section directed against the
uniting of persons in marriage under age was not repealed by 40-1-9 NMSA 1978,
enacted by the same legislature, providing that such marriages should be declared void
only by court decree. Territory v. Harwood, 15 N.M. 424, 110 P. 556, 29 L.R.A. (n.s.)
504 (1910).

Knowledge of age not an element. — This section, penalizing officiating officers for
uniting in marriage females under age of 15 years, prohibited by 40-1-6 NMSA 1978
(before its amendment), did not make knowledge of the girl's age or an intent to marry a
person under age a necessary element. Territory v. Harwood, 15 N.M. 424, 110 P. 556,
29 L.R.A. (n.s.) 504 (1910).

Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Power of legislature to provide
punishment for those solemnizing marriage contrary to statutory commands, 114 A.L.R.
1117.

55 C.J.S. Marriage § 30.

40-1-9. Prohibited marriages; annulment.

No marriage between relatives within the prohibited degrees or between or with
infants under the prohibited ages, shall be declared void, except by a decree of the
district court upon proper proceedings being had therein. A cause of action may be
instituted by the minor, by next friend, by either parent or legal guardian of such minor
or by the district attorney. In the case of minors, no party to the marriage who may be
over the prohibited age shall be allowed to apply for or obtain a decree of the court
declaring such marriage void; but such minor may do so, and the court may in its
discretion grant alimony until the minor becomes of age or remarries. All children of
marriage so declared void as aforesaid shall be deemed and held as legitimate with the
right of inheritance from both parents; and also in the case of minors, if the parties
should live together until they arrive at the age under which marriage is prohibited
[permitted] by statute, then and in that case, such marriage shall be deemed legal and
binding.

History: Laws 1876, ch. 32, 8§ 1; C.L. 1884, § 997; C.L. 1897, § 1430; Code 1915, §
3434; Laws 1927, ch. 110, 8 1; C.S. 1929, § 87-110; 1941 Comp., § 65-109; 1953
Comp., 8§ 57-1-9; Laws 1973, ch. 51, § 2.



ANNOTATIONS

Bracketed material. — The bracketed material in this section was inserted by the
compiler. It was not enacted by the legislature and is not part of the law.

Penal provision not repealed by this section. — Penal provision of 40-1-8 NMSA
1978, directed against the uniting of persons under age in marriage, was not repealed
by this section, enacted by same legislature, providing that such marriages should be
declared void only by court decree. Territory v. Harwood, 15 N.M. 424, 110 P. 556, 29
L.R.A. (n.s.) 504 (1910).

Prohibited marriages to be declared void by court. — When the legislature provided
in this section (before its amendment) that the marriages prohibited by 40-1-6 NMSA
1978 (before its amendment) and 40-1-7 NMSA 1978 should be declared void by court
decree, it left them none the less contrary to law and none the less among those
"declared invalid" by the preceding act. The effect was to render less harsh the
operation of the statute upon the participants in such illegal marriage and their possible
and innocent offspring. Territory v. Harwood, 15 N.M. 424, 110 P. 556, 29 L.R.A. (n.s.)
504 (1910).

Applicability to alimony where bigamous marriage admitted. — This act applies to
no invalid or void marriages other than those enumerated, and cannot be grounds of
alimony where a bigamous marriage is in effect admitted. Prince v. Freeman, 45 N.M.
143, 112 P.2d 821 (1941).

Presumption as to validity of later marriage. — In dual marriage situations, where
validity of second marriage is attacked on the basis of the first being a subsisting
relationship at the time the second was contracted, the presumption of validity attaches
to the second marriage. Panzer v. Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

To overcome presumption of validity which attaches to later marriage proof is
required of the prior marriage plus the fact that it has not been terminated by death or
divorce. Panzer v. Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

Law reviews. — For article, "Annulment of Marriages in New Mexico," see 1 Nat.
Resources J. 146 (1961).

For article, "Annulment of Marriages in New Mexico: Part Il - Proposed Statute,” see 2
Nat. Resources J. 270 (1962).

For symposium, "Equal Rights in Divorce and Separation,” see 3 N.M.L. Rev. 118
(2973).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. Jur. 2d Annulment of Marriage 8§
1; 52 Am. Jur. 2d Marriage 88 6, 72 to 77, 148, 149.



Constitutionality of marriage statutes as affected by discriminations or exceptions, 3
A.L.R. 1568.

Validity of marriage contract executed under duress exercised by a third party, 4 A.L.R.
870, 62 A.L.R. 1477.

Right to alimony, counsel fees or suit money in case of invalid marriage, 4 A.L.R. 926,
110 A.L.R. 1283.

Epilepsy as ground for avoiding marriage, 7 A.L.R. 1503, 31 A.L.R. 148.

Validity and enforceability of agreement designed to prevent or end annulment
proceedings, 11 A.L.R. 277.

Right to annulment of marriage induced by false claim that husband was cause of
existing pregnancy, 11 A.L.R. 931, 19 A.L.R. 80.

Division of property upon annulment of marriage, 11 A.L.R. 1394.
Concealment of pregnancy as ground for annulment of marriage, 13 A.L.R. 1435.

Misrepresentation or mistake as to identity or condition in life of one of the parties as
affecting validity of marriage, 14 A.L.R. 121, 75 A.L.R. 663, 50 A.L.R.3d 1295.

Necessity of appointment of guardian ad litem as a party in annulment of marriage of
minor, 17 A.L.R. 900.

Meaning of "voluntary cohabitation" within statute relating to annulment of marriage, 26
A.L.R. 1068.

Legitimation by subsequent marriage annulled under a statute declaring that certain
marriages shall be void from the time their nullity is declared, 27 A.L.R. 1121.

Mental capacity to marry, 28 A.L.R. 635, 57 A.L.R.2d 1250, 82 A.L.R.2d 1040.

Effect of intoxication on mental capacity to marry, 28 A.L.R. 648, 57 A.L.R.2d 1250, 82
A.L.R.2d 1040.

Concealment of insanity or diseased mental condition as ground for annulment of
marriage, 39 A.L.R. 1345.

Right of competent party to annulment of marriage because of incompetency of other
party, 51 A.L.R. 852.

Right of heir, next of kin, or other person interested in decedent's estate to attack his
marriage on ground of his mental incompetency, 57 A.L.R. 131.



Admissibility and probative force on question of mental capacity to marry, of evidence
that one had been adjudged incompetent, 68 A.L.R. 1318.

What constitutes a "marriage"” within meaning of statute legitimating issue of all
marriages null in law, 84 A.L.R. 499.

Marriage to which consent of one party was obtained by duress as void or only
voidable, 91 A.L.R. 414.

Validity of marriage celebrated while spouse by former marriage of one of the parties
was living and undivorced in reliance upon presumption from lapse of time of death of
spouse, 93 A.L.R. 345, 144 A.L.R. 747.

Representation that proposed marriage could and would be dissolved by annulment or
divorce as ground for annulment, 93 A.L.R. 705.

Construction of statute which in effect, under prescribed conditions, validates, after
removal of impediment, marriage celebrated while former spouse of one of the parties
was living and undivorced, 95 A.L.R. 1292.

Remarriage to a third person after interlocutory decree of divorce as ground for refusing
to make decree absolute, 109 A.L.R. 1009, 174 A.L.R. 519.

Death of party as not precluding attack on marriage as void ab initio, 117 A.L.R. 179.

Effect of annulment of marriage and rights arising out of acts or transactions between
parties prior thereto, 2 A.L.R.2d 637.

Avoidance of procreation of children as ground for annulment, 4 A.L.R.2d 227.

Cohabitation of persons ceremonially married after learning of facts negativing
dissolution of previous marriage of one, as affecting right to annulment, 4 A.L.R.2d 542.

Validity of marriage as affected by intention of the parties that it should be only a matter
of form or jest, 14 A.L.R.2d 624.

Antenuptial knowledge relating to alleged grounds as barring right to annulment, 15
A.L.R.2d 706.

What constitutes duress sufficient to warrant annulment of marriage, 16 A.L.R.2d 1430.
Racial, religious or political differences as ground for annulment, 25 A.L.R.2d 928.

Refusal of sexual intercourse as fraud sufficient for annulment, 28 A.L.R.2d 499.



Rights and remedies in respect of property accumulated by man and woman living
together in illicit relations or under void marriage, 31 A.L.R.2d 1255.

Applicability, to annulment actions, of residence requirements of divorce statutes, 32
A.L.R.2d 734.

Soldiers' and Sailors' Civil Relief Act of 1940, as amended, as affecting matrimonial
actions, 54 A.L.R.2d 390.

Right to allowance of permanent alimony in connection with decree of annulment, 54
A.L.R.2d 1410.

Court's power as to custody and support of children in annulment proceedings, 63
A.L.R.2d 1008.

Concealment of unchastity prior to marriage, as ground for annulment of marriage, 64
A.L.R.2d 742.

Determination of paternity, legitimacy or legitimation of children in action for annulment,
65 A.L.R.2d 1381.

Mental health of contesting parent as factor in award of child custody in annulment
proceeding, 74 A.L.R.2d 1073.

Determination of property rights in wedding presents in action for annulment, 75
A.L.R.2d 1365.

Concealment of or misrepresentation as to previous marriage or divorce as ground for
annulment of marriage, 15 A.L.R.3d 759.

Incapacity for sexual intercourse as ground for annulment, 52 A.L.R.3d 589.
Annulment as affecting will previously executed by husband or wife, 71 A.L.R.3d 1297.

Right to allowance of permanent alimony in connection with decree of annulment, 81
A.L.R.3d 281.

Recovery for services rendered by persons living in apparent relation of husband and
wife without express agreement for compensation, 94 A.L.R.3d 552.

Homosexuality, transvestism, and similar sexual practices as grounds for annulment of
marriage, 68 A.L.R.4th 1069.

Excessiveness of adequacy of attorneys' fees in domestic relations cases, 17 A.L.R.5th
366.



Sexual intercourse between persons related by half blood as incest, 34 A.L.R.5th 723.
Mental health of contesting parent as factor in award of child custody, 53 A.L.R.5th 375.

55 C.J.S. Marriage 88 35, 36.

40-1-10. License required; county clerk.

Each couple desiring to marry in New Mexico shall obtain a license from a county
clerk and file the same for recording in the county issuing the license, following the
marriage ceremony. Except as provided in Section 40-1-6 NMSA 1978, a county clerk
shall issue no license for the marriage of any person under the age of majority without
the consent of his parent or guardian. It shall be the duty of each county clerk to require
the affidavit of at least two reliable persons who are acquainted with the age of the
applicant for license, as to the age of whom a county clerk may be in doubt, and the
failure of any county clerk to perform his duty under this section shall be grounds for the
removal of the county clerk from office, in the manner provided for the removal from
office of county officers for misfeasance or malfeasance in office.

History: Laws 1905, ch. 65, § 1; Code 1915, § 3435; C.S. 1929, § 87-111; Laws 1939,
ch. 25, 8§ 1; 1941 Comp., 8 65-110; 1953 Comp., § 57-1-10; Laws 1969, ch. 104, 8§ 1;
1973, ch. 51, § 3.

ANNOTATIONS

Cross references. — For validation of marriages in 1905 where no license obtained,
see 40-1-20 NMSA 1978.

For removal of local officers, see 10-4-1 to 10-4-29 NMSA 1978.
For age of majority, 18 years, see 28-6-1 NMSA 1978.

Marriage is civil contract which must be licensed. — In New Mexico, marriage is a
civil contract which must be licensed. It is also a contract in which the public is
interested and to which the state is a party. Bivians v. Denk, 98 N.M. 722, 652 P.2d 744
(Ct. App. 1982).

Only one parent's consent necessary. — When parental consent to the marriage of a
minor is required, the consent of only one parent is necessary. 1964 Op. Att'y Gen. No.
64-135.

Consent for minor in custody of only one parent. — In instances where a minor
child, younger than the minimum age for marriage without parental consent, is in the
custody of only one parent, then the consent of that parent alone is necessary and
sufficient. 1964 Op. Att'y Gen. No. 64-135.



County clerk may issue marriage license where neither party has appeared
personally to apply for the license where the form of application used is substantially in
agreement with 40-1-18 NMSA 1978 and the county clerk is satisfied as to the ages.
1967 Op. Att'y Gen. No. 67-88.

Oath as to age before notary of another state. — The only reason that the parties
appear before the county clerk or the deputy clerk is to allow the clerk's office to
determine if the parties are of legal age to be married in this state without parental
consent. The parties can take an oath as to their age before a notary of any other state.
1967 Op. Att'y Gen. No. 67-88.

There is no time limitation on validity of marriage licenses. 1968 Op. Att'y Gen. No.
68-53.

Marriage valid even though performed in county other than where license
obtained. — A marriage is valid even though the marriage ceremony was performed in
a county of this state other than the county wherein the marriage license was obtained
by the parties. 1961-62 Op. Att'y Gen. No. 61-104.

Persons performing ceremonies not liable. — The act of a duly qualified justice of
the peace (now magistrate), priest or minister, in performing a marriage ceremony
where the marriage license was obtained in a county of this state other than that where
the marriage ceremony was celebrated, does not fall within the mandatory or prohibited
provisions, and the wording of this section does not expressly or by inference refer to
persons performing the marriage ceremony. Therefore, such persons may perform such
ceremonies without violating the marriage laws or subjecting themselves to criminal
penalty. 1961-62 Op. Att'y Gen. No. 61-104.

Lack of evidence of license does not rebut presumption of marriage. — Mere lack
of evidence of a record of the issuance of a license or of a ceremonial marriage is not
sufficient to rebut the presumption of a ceremonial marriage. Trower v. Board of County
Comm'rs, 75 N.M. 125, 401 P.2d 109 (1965), overruled on other grounds Panzer v.
Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage 88 33, 34.
Overcoming presumption as to marriage license, 34 A.L.R. 464, 77 A.L.R. 729.

Right to attack validity of marriage after death of party thereto, 47 A.L.R.2d 1393.

Validity of solemnized marriage as affected by defective license, or license wrongfully
issued or obtained, 61 A.L.R.2d 847.

55 C.J.S. Marriage 88 25, 26.

40-1-11. Certificate required.



A. Before any county clerk issues any marriage license, each applicant for a
marriage license shall file with the county clerk a certificate from a physician licensed to
practice medicine, which certificate shall state that the applicant has had those tests
and examinations as required by regulation of the health and environment department
[department of health]. Such tests and examinations shall be made not more than thirty
days prior to the date of application for license. The certificate shall state that medical
evaluation or that treatment, as indicated, has been made such that there is no bar to
marriage, as specified by the regulations of the health and environment department
[department of health].

B. The certificate of the physician shall be on a form to be provided and distributed
by the health services division [department of health] to all officers authorized to issue
marriage licenses and to all physicians within the state.

C. The secretary of health and environment [secretary of health] shall make rules
and regulations and employ personnel necessary to effectuate the purposes of Sections
40-1-11 through 40-1-13 NMSA 1978. If regulations require a laboratory test, it shall be
done in a laboratory approved by the secretary of health and environment [secretary of
healthl].

D. A county clerk shall accept, in lieu of the physician's certificate, a certificate from
any other state having premarital laws, if issued within the time limits prescribed in
Subsection A of this section and if such laws meet the regulations of the secretary of
health and environment [secretary of health].

E. The county clerk shall receive a fee of twenty-five dollars ($25.00) for issuing,
acknowledging and recording a marriage license and marriage certificate. Fifteen
dollars ($15.00) of each fee shall be remitted by the county treasurer to the state
treasurer, within fifteen days of the last day of each month, for credit to the children's
trust fund.

History: 1953 Comp., 8 57-1-10.1, enacted by Laws 1957, ch. 33, § 1; 1977, ch. 253, §
64; 1979, ch. 131, 8 1; 1985, ch. 52, § 1; 1986, ch. 15, § 10.

ANNOTATIONS

Cross references. — For county clerks, see N.M. Const., art. VI, § 22 and Chapter 4,
Article 40 NMSA 1978.

For the state treasurer, see N.M. Const., art. V, 8 1 and 8-6-1 NMSA 1978.
For county treasurers, see Chapter 4, Article 43 NMSA 1978.
For the department of health, see 9-7-1 to 9-7-16 NMSA 1978.

For the secretary of health, see 9-7-5 NMSA 1978.



For the children's trust fund, see 24-19-1 to 24-19-9 NMSA 1978.

Bracketed material. — The bracketed references to the department of health and the
secretary of health were inserted by the compiler, as Laws 1991, ch. 25, § 16 repeals
former 9-7-4 NMSA 1978 and enacts a new 9-7-4 NMSA 1978, relating to the
department of health. Laws 1991, ch. 25, 8 17 amends 9-7-5 NMSA 1978 to provide
that the administrative head of the department of health is the secretary of health. The
bracketed material was not enacted by the legislature and is not part of the law.

Compiler's notes. — The regulations of the department of health governing premarital
examinations, referred to in this section, were withdrawn by the department of health.
The notice of the repeal of those regulations was filed with the state records center on
January 23, 1995.

Premarital blood tests to be made at any laboratory. — Clearly the statute
authorizes the performance of premarital blood tests at any laboratory approved by the
department of health and is not confined in its operation to laboratories operated directly
by the department. 1957-58 Op. Att'y Gen. No. 58-140.

Serological tests during pregnancy must be made at laboratory operated directly by
state health department (now department of health), although premarital blood tests
may be processed by any approved laboratory. 1957-58 Op. Att'y Gen. No. 58-140.
Repeal of regulations. — The department of health may legally repeal regulations

enacted pursuant to this section that require marriage license applicants to obtain and
file physician's certificates. 1995 Op. Att'y Gen. No. 95-02.

40-1-12. Exceptions.

On application to a judge of a court of record, the court for good cause shown may
order the provisions of Section 1 [40-1-11 NMSA 1978] waived and a certified copy of
said order shall be filed with the county clerk.

History: 1953 Comp., 8 57-1-10.2, enacted by Laws 1957, ch. 33, § 2.
ANNOTATIONS

Cross references. — For county clerks, see N.M. Const., art. VI, § 22.

Either district judge or probate judge may waive requirement of a blood test before
a marriage license can be issued. 1969 Op. Att'y Gen. No. 69-77.

Neither magistrate court nor municipal court may waive requirement of a blood
test before a marriage license can be issued. 1969 Op. Att'y Gen. No. 69-77.

40-1-13. Penalty.



Failure of any county clerk to perform his duty under Section 1 [40-1-11 NMSA 1978]
shall be grounds for removal, in the manner provided for removal from office of county
officers for misfeasance or malfeasance in office.

History: 1953 Comp., 8 57-1-10.3, enacted by Laws 1957, ch. 33, § 3.
ANNOTATIONS
Cross references. — For county clerks, see N.M. Const., art. VI, § 22.

For removal and suspension of public officers, see 10-4-1 to 10-4-29 NMSA 1978.

40-1-14. [Production of license and proof of legal qualifications.]

All persons authorized to solemnize marriage shall require the parties contemplating
marriage to produce a license signed and sealed by the county clerk authorizing said
marriage. Nothing in this chapter shall excuse any person from exercising the same
care in satisfying himself as to the legal qualifications of any parties desiring him to
perform the marriage ceremony, now required of him by law, in addition to the authority
conferred by the license aforesaid.

History: Laws 1905, ch. 65, § 3; Code 1915, § 3437; C.S. 1929, § 87-113; 1941 Comp.,
8 65-112; 1953 Comp., § 57-1-12.

ANNOTATIONS

Meaning of "this chapter". — The words "this chapter" were substituted for the words
"this act” by the 1915 Code compilers and refer to chapter 72 of the 1915 Code which is
compiled herein as 40-1-1 to 40-1-10, 40-1-14 to 40-1-17, 40-1-19 and 40-1-20 NMSA
1978.

Magistrate may receive marriage license applications. — A justice of the peace
(now magistrate) can perform a marriage ceremony outside of his precinct, and may
receive applications for marriage licenses, which he must transmit to the county clerk.
1915-16 Op. Att'y Gen. 156 (rendered under former law).

Magistrate has no authority to pass on validity. — A justice of the peace has no
authority to pass upon the validity of an application for marriage, or the qualification of
the applicants to be married. 1915-16 Op. Att'y Gen. 354 (rendered under former law).

40-1-15. [Certification of marriages; recording and indexing.]

It shall be the duty of all persons performing the marriage ceremony in this state as
herein provided, to certify said marriage to the county clerk within ninety days from the
date of marriage. The county clerk shall immediately upon receipt of said certificate



cause the same to be properly recorded and indexed in a permanent record book kept
for that purpose as a part of the county records.

History: Laws 1905, ch. 65, 8§ 4; Code 1915, § 3438; C.S. 1929, § 87-114; 1941 Comp.,
§ 65-113; 1953 Comp., § 57-1-13.

ANNOTATIONS

Cross references. — For county clerks, see N.M. Const., art. VI, 8§ 22 and Chapter 4,
Article 40 NMSA 1978.

For recording fees, see 14-8-12 NMSA 1978.

Clerk's duty absolute even if marriage performed in other county. — The county
clerk's duty to record marriage certificates is absolute and it cannot be avoided by the
fact that the marriage was not performed in his county. 1943-44 Op. Att'y Gen. No.
4225.

Lack of evidence of license does not rebut presumption. — Mere lack of evidence
of a record of the issuance of a license or of a ceremonial marriage is not sufficient to
rebut the presumption of a ceremonial marriage. Trower v. Board of County Comm'rs,
75 N.M. 125, 401 P.2d 109 (1965), overruled on other grounds Panzer v. Panzer, 87
N.M. 29, 528 P.2d 888 (1974).

40-1-16. [Application of law.]

Nothing in this chapter shall be construed to in any manner interfere with the records
kept by any civil magistrate, religious society or church organization, or with any
additional form of ceremony, regulation or requirement prescribed by them.

History: Laws 1905, ch. 65, 8 5; Code 1915, § 3439; C.S. 1929, § 87-118; 1941 Comp.,
8§ 65-114; 1953 Comp., 8§ 57-1-14.

ANNOTATIONS

Meaning of "this chapter". — The words "this chapter" were substituted for the words
"this act” by the 1915 Code compilers and refer to Chapter 72 of the 1915 Code which
is compiled herein as 40-1-1 to 40-1-10, 40-1-14 to 40-1-17, 40-1-19 and 40-1-20
NMSA 1978.

40-1-17. [Blank forms required for records.]

To insure a uniform system of records of all marriages hereafter contracted, and the
better preservation of said record for future reference, the form of application, license
and certificate provided herein shall be substantially as follows, each blank to be



numbered consecutively corresponding with page number of the record book in the
clerk's office; all such blanks to be provided free of cost by the county for public use.

History: Laws 1905, ch. 65, 8 7; Code 1915, § 3441; C.S. 1929, § 87-120; 1941 Comp.,
§ 65-116; 1953 Comp., § 57-1-15.

ANNOTATIONS

Cross references. — For county clerks, see N.M. Const., art. VI, 8§ 22 and Chapter 4,
Article 40 NMSA 1978.

County clerk may issue marriage license where neither party has appeared
personally to apply for the license where the form of application used is substantially in
agreement with 40-1-18 NMSA 1978 and the county clerk is satisfied as to the ages.
1967 Op. Att'y Gen. No. 67-88.

Lack of witnesses would not invalidate marriage. — Lack of witnesses at a marriage

ceremony, where marriage was valid in other respects, would not invalidate the
marriage. 1943-44 Op. Att'y Gen. No. 4280.

40-1-18. Form of application, license and certificate.

APPLICATION FOR MARRIAGE LICENSE
No. ......... STATEMENTS
RECEIVED AND FILED

IN COUNTY CLERK'S OFFICE

DATE OF PREMARITAL PHYSICAL EXAMINATION



To the County Clerk: We the undersigned hereby make
application to be united in marriage and certify that we are not
related within the degree prohibited by the laws of this state;
that neither is bound by marriage to another; that there exists
no legal impediment to this marriage; and that the information
contained herein is correct.

Male Applicant Female Applicant
Date of Date of
Birth ............ Birth
Place of Place of
Birth ............ Birth
Present Present
Address ..... 0000 Address
Signature Signature
Subscribed and sworn to before me this .......... day
of ....... A.D. 19
(seal)
............ By
......................................... Deputy

Signature County Clerk

CONSENT OF PARENT OR GUARDIAN
(Where either party is under age)



I, the parent (guardian) of ..... .ttt iennnnnn ,
hereby consent to the granting of a license to
marry, waiving the question of minority.

Parent (Guardian)

I, the parent (guardian) of . ... ...t ieennn ’
hereby consent to the granting of a license to
marry, waiving the question of minority.

Signature Parent (Guardian)
MARRIAGE LICENSE

State of New Mexico,
sSs.

County of .......

To any Person Authorized by Law to Perform the Marriage
Ceremony:

Greeting:

You are hereby authorized to join in marriage ............
of ...l and ..ol of ...l and of this
license you will make due return to my office within the time
prescribed by law.

Witness my hand and the seal of said court at .........
this ......... day of ......... , 19

County Clerk



County Clerk
MARRIAGE CERTIFICATE

State of New Mexico,

ss.
County of .......
I hereby certify that on the ......... day of ......... , A.
D., 19 ..., at ......... in said county and state, I, the
undersigned, @ ...ciieeoeen.. , did join in the Holy Bonds of

Matrimony in accordance with the laws of the state of New Mexico
and the authorization of the foregoing license ............
of ... ... and ..o o. .. of ... o

Witness my hand and seal the day and year last above
written.

(Official Title)

WITNESSES:
Signed ............ Groom Signed
....................... Bride
Recorded this ............ day of ......... ... , A. D.,
19 ..., at ... .o 0., M.

Marriage Record Book No. ...... , Page No.



County Clerk.
History: 1953 Comp., 8 57-1-16, enacted by Laws 1961, ch. 99, § 1.
ANNOTATIONS
Cross references. — For recording fees, see 14-8-12 NMSA 1978.

Form indicates that only one parent need consent to marriage of underage child.
1964 Op. Att'y Gen. No. 64-135.

40-1-19. [Offenses; penalty.]

Any county clerk, or person authorized by law to perform the marriage ceremony,
who shall neglect or fail to comply with the provisions of the eight preceding sections,
and any person who shall willfully violate the law by deceiving or attempting to deceive
or mislead any officer or person authorized to perform the marriage ceremony in order
to obtain a marriage license or to be married, contrary to law, shall be deemed guilty of
a misdemeanor and upon conviction be fined in any sum not less than fifty dollars
[($50.00)] nor more than one hundred dollars [($100)], or by imprisonment in the county
jail for not less than ten days nor more than sixty days or by both fine and imprisonment,
in the discretion of the court.

History: Laws 1905, ch. 65, 8 9; Code 1915, § 3443; C.S. 1929, § 87-122; 1941 Comp.,
8§ 65-118; 1953 Comp., 8§ 57-1-17.

ANNOTATIONS

Cross references. — For county clerks, see N.M. Const., art. VI, § 22 and Chapter 4,
Article 40 NMSA 1978.

Compiler's notes. — The words "eight preceding sections" were substituted for the
words "provisions of this act" by the 1915 Code compilers and now refer to 40-1-10 and
40-1-14 to 40-1-17 NMSA 1978.

Penalty for performing marriage in county other than where license obtained. —
The act of a duly qualified justice of the peace (now magistrate), priest or minister in
performing a marriage ceremony where the marriage license was obtained in a county
of this state other than that where the marriage ceremony was celebrated does not fall
within the mandatory or prohibited provisions, and the wording of 40-1-10 NMSA 1978
does not expressly or by inference refer to persons performing the marriage ceremony.
Therefore, such persons may perform such ceremonies without violating the marriage
laws or subjecting themselves to criminal penalty. 1961-62 Op. Att'y Gen. No. 61-104.



40-1-20. [Marriages without license in 1905 validated.]

All marriages celebrated or contracted in the territory of New Mexico, during the year
A.D. 1905, without the persons entering into the marriage relation, having first obtained
a license from the probate clerk of the proper county, but which marriages were valid
according to the law as it existed prior to April 13, 1905, are hereby validated and
legalized and shall have the same force and effect as if such marriages had been
celebrated or contracted after the parties contracting such marriage had first obtained a
license to marry from the probate clerk of the county wherein such marriage occurred.

History: Laws 1909, ch. 91, 8§ 1; Code 1915, § 3444; C.S. 1929, § 87-123; 1941 Comp.,
§ 65-119; 1953 Comp., § 57-1-18.

ANNOTATIONS

Cross references. — For probate court clerks, see 34-7-4 NMSA 1978.

ARTICLE 2
Rights of Married Persons Generally

40-2-1. [Mutual obligations of husband and wife.]

Husband and wife contract toward each other obligations of mutual respect, fidelity
and support.

History: Laws 1907, ch. 37, 8 1; Code 1915, § 2744; C.S. 1929, § 68-101; 1941 Comp.,
8 65-201; 1953 Comp., § 57-2-1.

ANNOTATIONS
Cross references. — For dissolution of marriage, see 40-4-1 to 40-4-20 NMSA 1978.
For Uniform Interstate Family Support Act, see Chapter 40, Article 6A NMSA 1978.

Duty of support is owed from husband to wife at common law and under this
section. 1963-64 Op. Att'y Gen. No. 63-151.

Remarriage of wife relieves former husband of the duty of support of the ex-wife as
of her remarriage. 1963-64 Op. Att'y Gen. No. 63-151.

Abatement of alimony is properly granted where it is shown that a wife has procured
a divorce on cross-complaint in her husband's suit for divorce; that she had received
$22,500 in a property settlement and an award of $60.00 per month alimony; that she
had no children, but was the sole support of her mother; that she had remarried but was



suing to have the second marriage annulled on the ground of fraud. Mindlin v. Mindlin,
41 N.M. 155, 66 P.2d 260 (1937).

Alimony accruing subsequent to remarriage. — Where divorced wife admitted her
remarriage and no proof of such exceptional circumstances as would justify a
continuance of the husband's duty to support his ex-wife subsequent to her remarriage,
it appeared trial court erred in awarding wife alimony accruing subsequent to her
remarriage. Kuert v. Kuert, 60 N.M. 432, 292 P.2d 115 (1956).

Alimony after remarriage not good public policy unless exceptional
circumstances. — When the wife contracts a subsequent marriage with another, thus
creating a duty of support in him, good public policy does not demand that she continue
to receive support from her first husband unless she prove exceptional circumstances.
Kuert v. Kuert, 60 N.M. 432, 292 P.2d 115 (1956).

Proof of remarriage establishes case for alimony modification. — Proof of his
former wife's remarriage establishes the divorced husband's prima facie case for
modification of alimony payments coming due subsequent to such remarriage. Kuert v.
Kuert, 60 N.M. 432, 292 P.2d 115 (1956).

Wife's support of infirm husband from separate property. — If there is no
community property and the husband has no separate property, the wife is required to
support her husband from her separate property if the husband is unable to do so
because of his infirmity. 1959-60 Op. Att'y Gen. No. 60-37 (opinion rendered under
former law).

Support not admissible in action by wife against another. — Evidence that a wife
supported her invalid husband is inadmissible in an action by the wife against another
for personal injuries. Miranda v. Halama-Enderstein Co., 37 N.M. 87, 18 P.2d 1019
(1933)(decided under former law).

Wife's mother entitled to recover from husband for necessities. — In the case of a
wife whose husband neglected and abandoned her when she was sick in bed and
without provisions, and her mother took her home and provided her with the necessities
of life, including nursing and medical care, the mother was entitled to recover of the
husband the cost of such necessities. Nicholas v. Bickford, 44 N.M. 210, 100 P.2d 906
(1940)(decided under former law).

When husband fails to provide necessities. — In suit by a mother against her
daughter's husband for necessaries furnished the daughter by the mother, it must
appear that the husband had failed to provide the necessaries, including medical care.
Nicholas v. Bickford, 44 N.M. 210, 100 P.2d 906 (1940)(decided under former law).

Father entitled to recovery for support furnished wife. — In action for divorce the
wife is not entitled to recovery for support furnished her by her father as cause of action



for such support, if any, is vested in the father. Harper v. Harper, 54 N.M. 194, 217 P.2d
857 (1950)(decided under former law).

Husband's liability for medical services. — A husband is not liable for medical
services rendered his wife upon her individual written promise to pay therefor, it not
being shown that he had neglected to furnish or provide for adequate service of the
kind. Chevallier v. Connors, 33 N.M. 93, 262 P. 173 (1927)(decided under former law).

Removal of wife from county to defeat recovery on note. — Agreement by husband
to remove his wife from the county of their domicile, and to keep her out of the county,
was not such an illegal contract as could be availed of by the maker of a promissory
note to defeat recovery thereon. Dominguez v. Rocas, 34 N.M. 317, 281 P. 25
(1929)(decided under former law).

Law reviews. — For symposium, "The Effects of an Equal Rights Amendment on the
New Mexico System of Community Property: Problems of Characterization,
Management and Control,” see 3 N.M.L. Rev. 11 (1973).

For symposium, "Equal Rights in Divorce and Separation,” see 3 N.M.L. Rev. 118
(2973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M.L. Rev. 1 (1974).

For article, "Arbitration of Domestic Relations Disputes in New Mexico," see 16 N.M.L.
Rev. 321 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. Jur. 2d Support of Persons 88§
21, 22.

Duty of husband to provide necessaries for wife as affected by her possession of
independent means, 18 A.L.R. 1131.

Furniture and household goods as necessaries for which husband is liable, 24 A.L.R.
1483.

Liability of husband for necessaries as affected by question whether or not they were
purchased on his credit, 27 A.L.R. 554.

Right to recover from husband for support furnished wife after clandestine marriage, 30
A.L.R. 802.

Wearing apparel as necessaries for which husband is liable, 60 A.L.R. 1185.

Reimbursement of wife by husband for expenditures for support of herself or family,
made while they were living together in a marriage relation, 101 A.L.R. 442.



Liability of husband in absence of decree of divorce or separation, to reimburse wife or
her estate for money expended by her for her support after separation, 117 A.L.R. 1181.

Rights and remedies in respect of property accumulated by man and woman living
together in illicit relations or under void marriage, 31 A.L.R.2d 1255.

Marriage as extinguishing contractual indebtedness between parties, 45 A.L.R.2d 722.

Husband's liability to third person for necessaries furnished wife separated from him, 60
A.L.R.2d 7.

Wife's liability for necessaries furnished husband, 11 A.L.R.4th 1160.

Necessity, in action against husband for necessaries furnished wife, or proving
husband's failure to provide necessities, 19 A.L.R.4th 432.

Modern status of rule that husband is primarily or solely liable for necessaries furnished
wife, 20 A.L.R.4th 196.

40-2-2. [Contract rights of married persons.]

Either husband or wife may enter into any engagement or transaction with the other,
or with any other person respecting property, which either might, if unmarried; subject,
in transactions between themselves, to the general rules of common law which control
the actions of persons occupying confidential relations with each other.

History: Laws 1907, ch. 37, 8 4; Code 1915, § 2750; C.S. 1929, § 68-201; 1941 Comp.,
§ 65-206; 1953 Comp., § 57-2-6.

ANNOTATIONS
l. GENERAL CONSIDERATION.

Cross references. — For transfer of rights in public lands of United States, being
invalid without consent of wife, see 19-3-3 NMSA 1978.

Right not extended. — The right granted by this section is not extended by 40-2-8
NMSA 1978, except the authority to enter into separation agreements. McDonald v.
Lambert, 43 N.M. 27, 85 P.2d 78, 120 A.L.R. 250 (1938), overruled on other grounds
Chavez v. Chavez, 56 N.M. 393, 244 P.2d 781 (1952).

Law of Spain and Mexico as basis for interpretation. — Since the civil law of Spain
and Mexico served as the model for the statutory law of this state concerning the
property rights of husband and wife, that law will be looked to as the basis for
interpretation and definition. McDonald v. Senn, 53 N.M. 198, 204 P.2d 990, 10
A.L.R.2d 966 (1949).



Right of conveyance by wife to husband. — Since the enactment of Laws 1901, ch.
62, 8 5 (repealed by Laws 1907, ch. 37, 8§ 34) and this section, a married woman has an
unguestioned right to convey real estate directly to her husband, subject to the general
rules of the common law which control the actions of persons occupying confidential
relations with each other. Duncan v. Brown, 18 N.M. 579, 139 P. 140 (1914).

Husband or wife as agent or attorney-in-fact for other. — As to contracts between
husband and wife in relation to all subjects, either the husband or wife may be
constituted the agent or attorney-in-fact of the other or contract with the other as fully as
if such relation did not exist. McAllister v. Hutchison, 12 N.M. 111, 75 P. 41
(1904)(decided under former law).

Suit to cancel deed and settlement agreement. — Where, in suit to cancel for lack of
consideration deed and settlement agreement entered into prior to divorce, the
transaction was so inequitable to the wife as to shock the conscience and the only
possible defense was the statute of limitations, or laches, to establish which the burden
rests upon the defendant husband, trial court should determine, first, whether husband
at time of execution of the deed and the agreement held a fraudulent intent not to
perform on his part, and, second, when the wife first discovered this fraud. Primus v.
Clark, 48 N.M. 240, 149 P.2d 535 (1944).

Mutual rescission of insurance policy where wife cashed premium check. —
Where insurer returned insured's check for amount of premiums paid subsequent to
reinstatement of a life and disability policy accompanied by a letter declaring rescission
of the reinstatement for concealments in the application for reinstatement and the wife
cashed the check six months after its receipt without insured's knowledge, a mutual
rescission was nevertheless accomplished by reason of retention of the check for six
months and insured's failure for three years and three months after learning that his wife
had cashed the check to repudiate her authority to do so. Warren v. New York Life Ins.
Co., 40 N.M. 253, 58 P.2d 1175 (1936).

Separation agreement provisions for alimony subject to change. — In a separation
agreement the provisions for alimony are entirely severable from the provisions as to
property, and where the separation agreement was merged in the decree of divorce and
became a part thereof, the provision for alimony is, by reason of the statute authorizing
the court to modify provision for alimony at any time, subject to change. Scanlon v.
Scanlon, 60 N.M. 43, 287 P.2d 238 (1955).

Separation agreement not set aside where just and equitable. — A separation
agreement between husband and wife, fairly entered into under these sections,
whereby the wife releases, for an adequate consideration, her entire interest in the
community, will not be set aside at the suit of the wife, where just and equitable in
terms. McDaniel v. McDaniel, 36 N.M. 335, 15 P.2d 229 (1932).

Agreement may be set aside in discretion of court. — A separation agreement in
New Mexico, though binding upon the parties during such time as they are separated as



husband and wife, when submitted in a divorce case for consideration of the court, is
subject to such action as the court in its discretion may take, and the court may
disregard any previous agreement for support and make such award as in the discretion
of the court may seem just and fair. Scanlon v. Scanlon, 60 N.M. 43, 287 P.2d 238
(1955).

Agreement void where contrary to public policy. — Provisions of a separation
contract which would cut the plaintiff off without support from her former spouse in the
case of spouse's remarriage though plaintiff remained single, or in the case of spouse's
change of occupation, are void as contrary to public policy. Scanlon v. Scanlon, 60 N.M.
43, 287 P.2d 238 (1955).

Promissory note binds wife's separate property. — A promissory note is an
engagement respecting property which a married woman may make, although it can be
enforced only against her separate property; if she signs a note for her husband as an
accommodation maker, she is liable although executed for a community debt. First Sav.
Bank & Trust Co. v. Flournoy, 24 N.M. 256, 171 P. 793 (1917).

Appellant-wife had a complete right to enter into an undertaking and to subject her
property to liabilities differing from those which under the law would otherwise apply by
executing a note as an accommodation to her husband for the benefit of the bank and
pledging her separate credit which is liable for the judgment. Commerce Bank & Trust v.
Jones, 83 N.M. 236, 490 P.2d 678 (1971).

Even though indebtedness may be community in nature as between the conjugal
partners, the wife, by her acts or omissions in dealings with third parties, may make her
separate property liable for its payment. Commerce Bank & Trust v. Jones, 83 N.M.
236, 490 P.2d 678 (1971).

Law reviews. — For comment on Trujillo v. Padilla, 79 N.M. 245, 442 P.2d 203 (1968),
see 9 Nat. Resources J. 101 (1969).

For article, "The Use of Revocable Inter Vivos Trusts in Estate Planning,” see 1 N.M.L.
Rev. 143 (1971).

For symposium, "The Effects of an Equal Rights Amendment on the New Mexico
System of Community Property: Problems of Characterization, Management and
Control,” see 3 N.M.L. Rev. 11 (1973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M.L. Rev. 1 (1974).

For article, "Tax Consequences of Divorce in New Mexico," see 5 N.M.L. Rev. 233
(1975).



For note, "Community Property - Transmutation of Community Property: A Preference
for Joint Tenancy in New Mexico?" see 11 N.M.L. Rev. 421 (1981).

For annual survey of New Mexico law relating to estates and trusts, see 12 N.M.L. Rev.
363 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity of contract to pay wife for
services generally, 14 A.L.R. 1013.

Partnership agreement between husband and wife, validity of, 20 A.L.R. 1304, 38
A.L.R. 1264, 157 A.L.R. 652.

Contract to pay wife for services rendered in carrying on husband's business, validity of,
23 AL.R. 18.

Services by one spouse to other as consideration for latter's promise, 73 A.L.R. 1518.

Validity, construction and effect of provisions in deed from wife to husband by which title
was to revert in event of conditions affecting marital relations, 116 A.L.R. 1400.

Independent advice as essential to validity of transaction between husband and wife,
123 A.L.R. 1505.

Rights and remedies in respect of property accumulated by man and a woman living
together in illicit relations or under void marriage, 31 A.L.R.2d 1255.

Authority of husband or wife to borrow money on other's credit, 55 A.L.R.2d 1215.
Wife's liability for necessaries furnished husband, 11 A.L.R.4th 1160.

Modern status of rule that husband is primarily or solely liable for necessaries furnished
wife, 20 A.L.R.4th 196.

41 C.J.S. Husband and Wife § 44 et seq.

Il. CONFIDENTIAL RELATIONSHIP; UNDUE INFLUENCE.
Undue influence within a confidential relationship is a moral, social, or domestic
force exerted upon a party so as to control the free action of his will. Hughes v. Hughes,
96 N.M. 719, 634 P.2d 1271 (1981).
Presumption of undue influence in a confidential relationship will be applied unless it

is determined that defendant's evidence presented in rebuttal is sufficient to overcome
the presumption. Hughes v. Hughes, 96 N.M. 719, 634 P.2d 1271 (1981).



Inference of undue influence. — Where deed of conveyance has been made by
husband to wife after persistent nagging, followed by threats of divorce and
abandonment unless the deed is executed, there is legitimate inference that such deed
was made as a result of an undue influence. Trigg v. Trigg, 37 N.M. 296, 22 P.2d 119
(1933).

Influence so used as to confuse judgment and control will. — The affection,
confidence and gratitude which inspires the gift from a husband to a wife, being a
natural and lawful influence, does not render the gift voidable, unless the influence has
been so used as to confuse the judgment and control the will of the donor. Trigg v.
Trigg, 37 N.M. 296, 22 P.2d 119 (1933).

Presumption against validity of conveyance from wife to husband. — If
conveyance is from wife to husband, there may be a presumption against its validity on
account of the confidential relation of husband and wife, and the supposed dominant
influence of the husband; but this presumption is overcome by proof that the wife
received adequate consideration; that the conveyance was to her advantage, and was
not obtained by duress or undue influence. Trigg v. Trigg, 37 N.M. 296, 22 P.2d 119
(1933).

Construction of duress not same for husband and wife. — The same strictness of
construction as to what would constitute legal duress on the part of the husband does
not apply against the wife by reason of their peculiar relationship. Trigg v. Trigg, 37 N.M.
296, 22 P.2d 119 (1933).

In case of actual fraud in obtaining separation agreement whereby one spouse
obtains an advantage over the other, the confidential relation existing between them
may be invoked, and the trust principles of equity become operative. Curtis v. Curtis, 56
N.M. 695, 248 P.2d 683 (1952).

If wife did not know she was signing separation agreement which would be used
against her as a permanent division of community property, the fraud practiced on her
was a fraud de facto and the agreement was void ab initio. Curtis v. Curtis, 56 N.M. 695,
248 P.2d 683 (1952).

Adequate consideration required in transfer between husband and wife. — Where
a husband enters into an agreement with his wife whereby she transfers to the husband
her interest in the community property for a grossly inadequate consideration, the
husband in regard to the transaction stands in the position of trustee and owes to the
wife the duty of a full and fair disclosure as to the value of the property, and he must pay
an adequate consideration therefor. Beals v. Ares, 25 N.M. 459, 185 P. 780 (1919).

Burden upon husband to show full disclosure. — Where a husband in
contemplation of a divorce, through his attorney, made a property settlement with his
wife by which he acquired her interest in the community property, worth approximately
$100,000, for $4000, the burden was upon the husband, in an action by the wife to set



aside the contract, to show the payment of adequate consideration, full disclosure by
him as to the right of the wife and the value of the property, and that the wife had
competent and independent advice. Beals v. Ares, 25 N.M. 459, 185 P. 780 (1919).

. TRANSMUTATION OF PROPERTY.

"Transmutation" defined. — Transmutation is a general term used to describe
arrangements between spouses to convert property from separate property to
community property and vice versa. While transmutation is recognized, the party
alleging the transmutation must establish the transmutation of property to community
property by clear, strong and convincing proof. Allen v. Allen, 98 N.M. 652, 651 P.2d
1296 (1982).

This section authorizes transmutation of community funds into property held in
joint tenancy by husband and wife, and contrary decisions are expressly overruled.
Chavez v. Chavez, 56 N.M. 393, 244 P.2d 781, 30 A.L.R.2d 1236 (1952).

Transmutation must be supported by clear, strong and convincing proof. —
Transmutation of community funds into joint tenancy must be supported by proof which
is clear, strong and convincing, and a mere preponderance of the evidence will not
suffice to effect it. Chavez v. Chavez, 56 N.M. 393, 244 P.2d 781, 30 A.L.R.2d 1236
(1952).

First wife estopped against second wife to claim agreement not transmutation of
property. — Where San Miguel court granted divorce decree in February, 1949,
retaining jurisdiction of case upon settlement of community project, and husband
remarried in August, 1949, and husband and first wife entered into agreement in
September, 1949, disposing of undivided interest in hotel, and second wife
subsequently filed for and obtained a divorce in Bernalillo court in November, 1950; the
fact that first wife's motion for a hearing in the San Miguel court for further proof
concerning community property was not made until six months after the divorce decree
in second court, and over two years after divorce decree in first court, she was estopped
as against the second wife to claim the agreement was not a transmutation of
community property into separate property liable for husband's independent obligations;
and until the San Miguel court took some affirmative action, such as a review of the
September agreement to determine the equities of the parties therein, the second court
could acquire jurisdiction over the sole and separate property of the husband. Ortiz v.
Gonzales, 64 N.M. 445, 329 P.2d 1027 (1958).

Evidence not sufficient to show transmutation of wife's separate property. —
Evidence that the parties considered the bank account to be their joint property, and
made statements that it was their intention to own all that they had jointly, is not
sufficient to support a judgment that transmutation of wife's separate property into
community property was effected. Burlingham v. Burlingham, 72 N.M. 433, 384 P.2d
699 (1963).



40-2-3. [Powers of attorney; joinder of spouse unnecessary.]

It shall not be necessary in any case for the husband to join with the wife when she
executes a power of attorney for herself; nor shall it be necessary for the wife to join
with the husband when he executes a power of attorney for himself.

History: Laws 1901, ch. 62, § 20; Code 1915, § 2751; C.S. 1929, § 68-202; 1941
Comp., 8 65-207; 1953 Comp., § 57-2-7.

ANNOTATIONS

Wife aware of transfer made by husband as her attorney-in-fact. — Where
husband, acting for himself and as attorney-in-fact for his wife, made and delivered to
plaintiff a written assignment and transfer of their mineral interests, the powers so
conferred upon the husband authorized him to convey wife's interests, where he had
conveyed other properties owned by them acting under the same powers-of-attorney
and evidence indicated wife was aware of business conducted by her husband in her
behalf and assented thereto. Soens v. Riggle, 64 N.M. 121, 325 P.2d 709 (1958).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Injured party's release of tortfeasor as
barring spouse's action for loss of consortium, 29 A.L.R.4th 1200.

40-2-4. [Execution of marriage settlement and separation
contracts.]

All contracts for marriage settlements and contracts for separation, must be in
writing, and executed and acknowledged or proved in like manner as a grant of land is
required to be executed and acknowledged or proved.

History: Laws 1907, ch. 37, § 22; Code 1915, § 2752; C.S. 1929, § 68-203; 1941
Comp., 8§ 65-208; 1953 Comp., § 57-2-8.

ANNOTATIONS
Cross references. — For acknowledgements, see 14-14-1 to 14-14-11 NMSA 1978.
For signing of real estate conveyances, see 47-1-5 NMSA 1978.
Contracts made prior to marriage are to be construed under general law, or by this
act. McDonald v. Lambert, 43 N.M. 27, 85 P.2d 78, 120 A.L.R. 250 (1938), overruled on
other grounds Chavez v. Chavez, 56 N.M. 393, 244 P.2d 781 (1952).
All contracts must be in writing. — This statute was adopted in its exact language

from California and requires that all contracts for marriage settlements must be in
writing. Tellez v. Tellez, 51 N.M. 416, 186 P.2d 390 (1947).



Proof of unacknowledged marriage agreement. — A marriage agreement which has
not been acknowledged may be proved by a spouse testifying under oath at trial to the

validity of her signature on the agreement. Christiansen v. Christiansen, 100 N.M. 102,

666 P.2d 781 (1983).

Agreement enforceable without signature where assent proven. — although
settlement agreements are subject to the statute of frauds, husband's refusal to sign the
agreement did not render it unenforceable, where his own testimony showed that he
understood the terms of the agreement and had assented to it. Herrera v. Herrera,
1999-NMCA-034, 126 N.M. 705, 974 P.2d 675.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 24 Am. Jur. 2d Divorce and Separation
88 1108 to 1153.

Applicability of Succession Tax Law to antenuptial contract, 4 A.L.R. 461, 44 A.L.R.
1475.

Intermarriage of parties as affecting contract for services, 14 A.L.R. 1013.

Marriage settlement or gift from one spouse to other as affected by marital misconduct,
29 A.L.R. 198.

Validity of postnuptial agreement releasing or waiving rights of surviving spouse on
death of other spouse, 49 A.L.R. 116.

When transfer by virtue of antenuptial agreement deemed to take effect in possession
or enjoyment at or after death within Inheritance Tax Law, 49 A.L.R. 864, 67 A.L.R.
1247,100 A.L.R. 1244, 121 A.L.R. 359, 155 A.L.R. 850, 167 A.L.R. 438.

Agreement not in contemplation of divorce for release of wife's right to support as
contrary to public policy, 50 A.L.R. 351, 120 A.L.R. 1334.

Purchaser with notice of antenuptial agreement, from or through bona fide purchaser,
as entitled to same protection as latter, 63 A.L.R. 1362.

Divorce or judicial separation as affecting marriage settlement, 95 A.L.R. 1469.

What amounts to election by widow as between postnuptial settlement and husband's
will of her rights under statute of descent and distribution, 117 A.L.R. 1001.

Income tax treatment of payment to spouse for relinquishment of inchoate marital rights
in other's property, 1 A.L.R.2d 1037.

Provision for post-mortem payment or performance as affecting instrument's character
and validity as a contract, 1 A.L.R.2d 1178.



Separation agreement as barring rights of surviving spouse in other's estate, 34
A.L.R.2d 1020.

Marriage as extinguishing contractual indebtedness between parties, 45 A.L.R.2d 722.

Spouse's right to take under other spouse's will as affected by postnuptial agreement or
property settlement, 53 A.L.R.2d 475.

Operation and effect of antenuptial agreement to waive or bar surviving spouse's right to
probate homestead or surviving family's similar homestead right or exemption, 65
A.L.R.2d 727.

Obligation under property settlement agreement between spouses as dischargeable in
bankruptcy, 74 A.L.R.2d 758.

Antenuptial and settlement agreements as affecting right of decedent's spouse to
contest will, 78 A.L.R.2d 1060.

Declaratory judgment, during lifetime of spouses, as to construction of antenuptial
agreement dealing with property rights of survivor, 80 A.L.R.2d 941.

Waiver of right to widow's allowance by postnuptial agreement, 9 A.L.R.3d 955.
Waiver of right to widow's allowance by antenuptial agreement, 30 A.L.R.3d 858.

Enforcement of antenuptial contract or settlement conditioned upon marriage, where
marriage was subsequently declared void, 46 A.L.R.3d 1403.

Spouse's secret intention not to abide by written antenuptial agreement relating to
financial matters as a ground for annulment, 66 A.L.R.3d 1282.

What constitutes contract between husband or wife and third person promotive of
divorce or separation, 93 A.L.R.3d 523.

Enforceability of premarital agreements governing support or property rights upon
divorce as affected by circumstances surrounding execution - modern status, 53
A.L.R.4th 85.

Antenuptial contracts: parties' behavior during marriage as abandonment, estoppel, or
waiver regarding contractual rights, 56 A.L.R.4th 998.

Separation agreements: enforceability of provision affecting property rights upon death
of one party prior to final judgment of divorce, 67 A.L.R.4th 237.

Failure to disclose extent or value of property owned as ground for avoiding premarital
contract, 3 A.L.R.5th 394.



41 C.J.S. Husband and Wife 88 60 to 75, 220 to 237.

40-2-5. [Recording of marriage settlement or separation contract.]

When such contract is acknowledged or proved it must be recorded in the office of
the recorder of every county in which any real estate may be situated which is granted
or affected by such contract.

History: Laws 1907, ch. 37, § 23; Code 1915, § 2753; C.S. 1929, § 68-204; 1941
Comp., 8 65-209; 1953 Comp., § 57-2-9.

ANNOTATIONS
Cross references. — For county recorders, see 14-8-1 NMSA 1978.

For recording contracts affecting real property, see 14-9-1 to 14-9-9 NMSA 1978.

40-2-6. [Effect of recording or failure to record settlement or
separation contract.]

The recording or nonrecording of such contract has a like effect as the recording or
nonrecording of a grant of real property.

History: Laws 1907, ch. 37, 8 24; Code 1915, § 2754; C.S. 1929, § 68-205; 1941
Comp., 8§ 65-210; 1953 Comp., § 57-2-10.

ANNOTATIONS

Cross references. — For effect of recording or failure to record writings affecting real
estate, see 14-9-2, 14-9-3 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Noncompliance with statutory

requirements concerning form of execution or acknowledgement as affecting validity or
enforceability of written antenuptial agreement, 16 A.L.R.3d 370.

40-2-7. Persons who may make marriage settlements.
Any person capable of contracting marriage may make a valid marriage settlement.

History: Laws 1907, ch. 37, 8 25; Code 1915, § 2755; C.S. 1929, § 68-206; 1941
Comp., 8 65-211; 1953 Comp., § 57-2-11; Laws 1973, ch. 138, § 23.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. — What constitutes contract between
husband or wife and third person promotive of divorce or separation, 93 A.L.R.3d 523.

40-2-8. [Extent of mutual alteration of legal relations.]

A husband and wife cannot by any contract with each other alter their legal relations,
except of their property, and except that they may agree in writing, to an immediate
separation, and may make provisions for the support of either of them and of their
children during their separation.

History: Laws 1907, ch. 37, 8 5; Code 1915, § 2782; C.S. 1929, § 68-510; 1941 Comp.,
8§ 65-212; 1953 Comp., 8§ 57-2-12.

ANNOTATIONS

Cross references. — For suit for division of property, see 40-4-3, 40-4-4, 40-4-20
NMSA 1978.

Contracts altering legal relations generally void. — Nuptial contract which attempts
to alter the legal relations of the parties are generally void for want of consideration, or
as against public policy. Hurley v. Hurley, 94 N.M. 641, 615 P.2d 256 (1980), overruled
on other grounds Ellsworth v. Ellsworth, 97 N.M. 133, 637 P.2d 564 (1981).

Section cannot be annulled by antenuptial agreement. — This section states a
public policy which cannot be annulled by an antenuptial agreement. Tellez v. Tellez, 51
N.M. 416, 186 P.2d 390 (1947).

Questions relating to construction, operation and effect of separation agreements
are, ordinarily, controlled by rules applicable to contracts generally. Adkins v. Adkins, 69
N.M. 193, 365 P.2d 439 (1961).

Separation agreement provision subject to court discretion in divorce case. — A
separation agreement in New Mexico, though binding upon the parties during such time
as they are separated as husband and wife, when submitted in a divorce case for
consideration of the court, is subject to such action as the court in its discretion may
take, and the court may disregard any previous agreement for support and make such
award as in the discretion of the court may seem just and fair. Scanlon v. Scanlon, 60
N.M. 43, 287 P.2d 238 (1955).

Agreement void where contrary to public policy. — Provisions of a separation
contract which would cut the plaintiff off without support from her former spouse in the
case of spouse's remarriage though plaintiff remained single, or in the case of spouse's
change of occupation, are void as contrary to public policy. Scanlon v. Scanlon, 60 N.M.
43, 287 P.2d 238 (1955).



Alimony provision subject to change. — In a separation agreement the provisions for
alimony are entirely severable from the provisions as to property, and where the
separation agreement was merged in the decree of divorce and became a part thereof,
the provision for alimony is, by reason of the statute authorizing the court to modify
provision for alimony at any time, subject to change. Scanlon v. Scanlon, 60 N.M. 43,
287 P.2d 238 (1955).

Contract for husband to pay wife for care void. — A contract whereby the husband
agrees to pay his wife for his care, which is a part of her duties as a wife, is without
consideration, against public policy and void. Tellez v. Tellez, 51 N.M. 416, 186 P.2d
390 (1947).

Parties cannot object to award based on agreement. — Where awarding the
community property in divorce proceeding was but the carrying out of the agreement of
the parties, neither can object to such disposition. Miller v. Miller, 33 N.M. 132, 262 P.
1007 (1928).

Law reviews. — For comment on Trujillo v. Padilla, 79 N.M. 245, 442 P.2d 203 (1968),
see 9 Nat. Resources J. 101 (1969).

For symposium, "The Effects of an Equal Rights Amendment on the New Mexico
System of Community Property: Problems of Characterization, Management and
Control,” see 31 N.M.L. Rev. 11 (1973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M.L. Rev. 1 (1974).

For article, "Tax Consequences of Divorce in New Mexico," see 5 N.M.L. Rev. 233
(1975).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Injured party's release of tortfeasor as
barring spouse's action for loss of consortium, 29 A.L.R.4th 1200.

Separation agreements: enforceability of provision affecting property rights upon death
of one party prior to final judgment of divorce, 67 A.L.R.4th 237.

Validity, construction, and application of provision in separation agreement affecting
distribution or payment of attorneys' fees, 47 A.L.R.5th 207.

40-2-9. [Consideration in separation contract.]

The mutual consent of the parties is a sufficient consideration for such an agreement
as is mentioned in the last section [40-2-8 NMSA 1978].

History: Laws 1907, ch. 37, 8§ 6; Code 1915, § 2783; C.S. 1929, § 68-511; 1941 Comp.,
§ 65-213; 1953 Comp., § 57-2-13.



ANNOTATIONS

Applicable only to separation agreements. — This section has reference solely to
the separation agreement provided for between husband and wife by 40-2-8 NMSA
1978, and has no reference to their authority to contract. McDonald v. Lambert, 43 N.M.
27,85 P.2d 78 (1938); McDonald v. Lambert, 43 N.M. 27, 85 P.2d 78, 120 A.L.R. 250
(1938), overruled on other grounds Chavez v. Chavez, 56 N.M. 393, 244 P.2d 781
(1952).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Separation agreements: enforceability
of provision affecting property rights upon death of one party prior to final judgment of
divorce, 67 A.L.R.4th 237.

ARTICLE 3
Property Rights

40-3-1. [Law applicable to property rights.]

The property rights of husband and wife are governed by this chapter unless there is
a marriage settlement containing stipulations contrary thereto.

History: Laws 1907, ch. 37, 8 21; Code 1915, § 2772; C.S. 1929, § 68-409; 1941
Comp., § 65-301; 1953 Comp., § 57-3-1.

ANNOTATIONS
Cross references. — For abolition of curtesy and dower, see 45-2-112 NMSA 1978.

Meaning of "this chapter". — The 1915 Code compilers substituted the words "this
chapter"” for the words "this act."” The latter referred to Laws 1907, ch. 37, the provisions
of which are compiled as 40-2-1, 40-2-2, 40-2-4 to 40-2-9, and 40-3-1 to 40-3-3, NMSA
1978, while the former referred to Chapter 55 of the Code, the provisions of which are
compiled as 40-4-3, 40-4-4, 40-4-6, 40-4-7, 40-4-20, 40-2-1 to 40-2-9 and 40-3-1 to 40-
3-3 NMSA 1978.

Law of Spain and Mexico as basis for interpretation. — Since the civil law of Spain
and Mexico served as the model for the statutory law of this state concerning the
property rights of husband and wife, that law will be looked to as the basis for
interpretation and definition. McDonald v. Senn, 53 N.M. 198, 204 P.2d 990, 10
A.L.R.2d 966 (1949).

Dissimilarity of estate by entireties and community estate. — There is no similarity
between a community estate and an estate by the entireties, except as to the husband
and wife feature, and where it has been found necessary to segregate the husband's or



wife's interest in community property the courts have found legal principles to justify it.
McDonald v. Senn, 53 N.M. 198, 204 P.2d 990, 10 A.L.R.2d 966 (1949).

Ambiguities in antenuptial contract resolved in wife's favor where drawn by
husband. — Where antenuptial contract was drawn by the lawyer-husband and the
wife had no independent legal advice, the latter relying upon the husband to correctly
reduce their agreement to writing, ambiguities in the agreement should be resolved in
her favor. Turley v. Turley, 44 N.M. 382, 103 P.2d 113 (1940).

Overruling decision could retroactively alter property rights even after husband's
death. — Where deficiencies were assessed because New Mexico law forbade a
husband and wife from transmuting community property by mere agreement, and their
separate property agreement was invalid, the rights of the parties did not become fixed
under controlling New Mexico law, at the death of husband, and such rights could be
retroactively altered by an overruling decision after his death, and the separate property
agreement, under which the husband and wife held their property as tenants in
common, was valid and operative from its inception.(decided under prior law) Massaglia
v. Commissioner, 286 F.2d 258 (10th Cir. 1961).

Law reviews. — For comment, "Community Property - Power of Testamentary
Disposition - Inequality Between Spouses," see 7 Nat. Resources J. 645 (1967).

For symposium, "The Effects of an Equal Rights Amendment on the New Mexico
System of Community Property: Problems of Characterization, Management and
Control," see 3 N.M.L. Rev. 11 (1973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M.L. Rev. 1 (1974).

For note, "Clouded Titles in Community Property States: New Mexico Takes a New
Step,"” see 21 Nat. Resources J. 593 (1981).

For article, "Arbitration of Domestic Relations Disputes in New Mexico," see 16 N.M.L.
Rev. 321 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Rights and remedies in respect of
property accumulated by man and woman living together in illicit relations or under void
marriage, 31 A.L.R.2d 1255.

Rights in wedding presents as between spouses, 75 A.L.R.2d 1365.

Recovery of damages for breach of contract to convey homestead where only one
spouse signed contract, 5 A.L.R.4th 1310.

Forfeitability of property held in marital estate under uniform controlled substances act
or similar statute, 84 A.L.R.4th 620.



Rights in respective of engagement and courtship presents when marriage does not
ensue, 44 A.L.R.5th 1.

40-3-2. [Methods for holding property.]

Husband and wife may hold property as joint tenants, tenants in common or as
community property.

History: Laws 1907, ch. 37, 8 7; Code 1915, § 2756; C.S. 1929, § 68-301; 1941 Comp.,
§ 65-302; 1953 Comp., § 57-3-2.

ANNOTATIONS

Dissimilarity of estate by entireties and community estate. — There is no similarity
between a community estate and an estate by the entireties, except as to the husband
and wife feature, and where it has been found necessary to segregate the husband's or
wife's interest in community property the courts have found legal principles to justify it.
McDonald v. Senn, 53 N.M. 198, 204 P.2d 990, 10 A.L.R.2d 966 (1949).

When joint tenancy arises. — Joint tenancy arises where two or more persons have
any subject of property jointly in which there is a unity of interest, unity of title, unity of
time and unity of possession. Hernandez v. Becker, 54 F.2d 542 (10th Cir. 1931).

Community is liable for community debts and there is a presumption that all debts
contracted during the marriage are community debts. 1959-60 Op. Att'y Gen. No. 60-37.

Ultimate effect of transmutation of judgment debtor's property from a community
status to a tenancy in common after divorce is that wife's one-half interest is her
separate property, and not subject to levy and execution by judgment creditor. Atlas
Corp. v. DeVilliers, 447 F.2d 799 (10th Cir. 1971), cert. denied, 405 U.S. 933, 92 S. Ct.
939, 30 L. Ed. 2d 809, rehearing denied, 405 U.S. 1033, 92 S. Ct. 1288, 31 L. Ed. 2d
491 (1972).

Community estate within meaning of federal estate tax. — Community estate is
neither a joint tenancy nor an estate by the entireties, within meaning of federal estate
tax statute. Hernandez v. Becker, 54 F.2d 542 (10th Cir. 1931).

Wife's interest in community property was not of such a character as to give rise, upon
her death, to a federal estate tax measured by the value thereof. Hernandez v. Becker,
54 F.2d 542 (10th Cir. 1931).

Wife required to support infirm husband from her separate property. — If there is
no community property and the husband has no separate property, the wife is required
to support her husband from her separate property if the husband is unable to do so
because of his infirmity. 1959-60 Op. Att'y Gen. No. 60-37.



Law reviews. — For comment, "Community Property - Power of Testamentary
Disposition - Inequality Between Spouses,” see 7 Nat. Resources J. 645 (1967).

For symposium, "Tax Implications of the Equal Rights Amendment,” see 3 N.M.L. Rev.
69 (1973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M.L. Rev. 1 (1974).

For note, "Community Property - Transmutation of Community Property: A Preference
for Joint Tenancy in New Mexico?" see 11 N.M.L. Rev. 421 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Community Property
88 1to 115; 41 Am. Jur. 2d Husband and Wife 88 55 to 79.

Profits from business operating on spouse's capital as community property, 29 A.L.R.2d
530.

Transmutation of community funds or property into property held by spouses in joint
tenancy, 30 A.L.R.2d 1241.

Severance or termination of joint tenancy by conveyances of divided interest directly to
self, 7 A.L.R.4th 1268.

Proceeds or derivatives of real property held by entirety as themselves held by entirety,
22 A.L.R.4th 4509.

Validity and effect of one spouse’'s conveyance to other spouse of interest in property
held as estate by the entireties, 18 A.L.R.5th 230.

41 C.J.S. Husband and Wife 8§88 122 to 219.

40-3-3. [Separation of property; admission to dwelling of spouse.]

Neither husband nor wife has any interest in the property of the other, but neither
can be excluded from the other's dwelling.

History: Laws 1907, ch. 37, 8§ 3; Code 1915, § 2749; C.S. 1929, § 68-106; 1941 Comp.,
§ 65-303; 1953 Comp., § 57-3-3.

ANNOTATIONS

Law reviews. — For comment, "Community Property - Power of Testamentary
Disposition - Inequality Between Spouses,” see 7 Nat. Resources J. 645 (1967).



Am. Jur. 2d, A.L.R. and C.J.S. references. — Right of wife to exclude husband from
possession, use, or enjoyment of family residence or homestead owned by her, 21
A.L.R. 745.

Replevin, right of husband or wife to maintain against other, 41 A.L.R. 1054.

Joining in instrument as ratification of or estoppel as to prior ineffective instrument
affecting real property, 7 A.L.R.2d 294.

Division of community property between spouses into separate property as constituting
gift within gift statutes, 19 A.L.R.2d 860.

Divorce and separation: Attorney's contingent fee contracts as marital property subject
to distribution, 44 A.L.R.5th 671.

41 C.J.S. Husband and Wife § 128 et seq.

40-3-4. Contracts of indemnity; no obligation of community
property unless signed by both husband and wife.

It is against the public policy of this state to allow one spouse to obligate community
property by entering into a contract of indemnity whereby he will indemnify a surety
company in case of default of the principal upon a bond or undertaking issued in
consideration of the contract of indemnity. No community property shall be liable for any
indebtedness incurred as a result of any contract of indemnity made after the effective
date of this section, unless both husband and wife sign the contract of indemnity.

History: 1953 Comp., 8 57-4-10, enacted by Laws 1965, ch. 74, § 1.
ANNOTATIONS

Cross references. — For requirement of joinder of spouses for purposes of transfer,
conveyance, mortgage and lease of community real property, see 40-3-13 NMSA 1978.

Applicability of section. — This section did not apply to bar an action on a promissory
note brought by the promisee against the wives of the promisors, since the action was a
simple suit on a note against the remaining members of the marital community and not
a contract of indemnity. Lubbock Steel & Supply, Inc. v. Gomez, 105 N.M. 516, 734
P.2d 756 (1987).

Law reviews. — For symposium, "The Effects of an Equal Rights Amendment on the
New Mexico System of Community Property: Problems of Characterization,
Management and Control,” see 3 N.M.L. Rev. 11 (1973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M.L. Rev. 1 (1974).



For article, "Statutory Adoption of Several Liability in New Mexico: A Commentary and
Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Community Property
8§ 77 to 80.

41 C.J.S. Husband and Wife 88 164 to 166.

40-3-5. Disposition of real property without joinder where spouse is
prisoner of war/person missing-in-action.

A. If a spouse is reported by the United States department of defense to be a
prisoner of war/person missing-in-action, the other spouse may, not less than six
months after such report, file a petition of the facts which make it desirable for the
petitioning spouse to engage in a transaction for which joinder of both spouses is
required by Section 57-4-3 NMSA 1953.

B. The petition shall be filed in a district court of any county in which real property
described in the petition is located.

C. The district court shall appoint a guardian ad litem for the prisoner of war/person
missing-in-action and shall allow such guardian a reasonable fee for his services.

D. A notice, stating that the petition has been filed and specifying the date of the
hearing, accompanied by a copy of the petition shall be issued and served on the
guardian ad litem and shall be published once each week for four successive weeks in
a newspaper of general circulation in the county in which the proceeding is pending.
The last such publication shall be made at least twenty days before the hearing.

E. After the hearing, the district court may allow the petitioning spouse alone to
engage in a transaction for which joinder of both spouses is required by Section 57-4-3
NMSA 1953 upon such terms and conditions as may be appropriated or necessary to
protect the interests of the absent spouse.

F. Any sale, lease, conveyance or encumbrance authorized by the district court
pursuant to Subsection E of this section shall be confirmed by order of the district court,
and that order of confirmation may be recorded in the office of the county clerk of the
county where any property affected thereby is situated.

History: 1953 Comp., 8 57-4-11, enacted by Laws 1973, ch. 105, § 1.
ANNOTATIONS

Cross references. — For section concerning disposition and management of real
property without joinder and management of community personal property subject to



management of one spouse alone where spouse has disappeared, see 40-3-16 NMSA
1978.

Compiler's notes. — Section 57-4-3, 1953 Comp., cited in Subsections A and E, was
repealed by Laws 1973, ch. 320, § 14. For present provisions, see 40-3-13 to 40-3-16
NMSA 1978.

Law reviews. — For article, "The Community Property Act of 1973: A Commentary and
Quasi-Legislative History," see 5 N.M.L. Rev. 1 (1974).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Power of either spouse, without consent
of other, to make gift of community property or funds to third party, 17 A.L.R.2d 1118.

41 C.J.S. Husband and Wife § 168.

40-3-6. Short title.

This act [40-3-6 to 40-3-17 NMSA 1978] may be cited as the "Community Property
Act of 1973."

History: 1953 Comp., 8 57-4A-1, enacted by Laws 1973, ch. 320, § 1.
ANNOTATIONS

Common-law concepts and community property concepts are distinct; a common-
law rule would not be authority for dismissing a community property claim. Rodgers v.
Ferguson, 89 N.M. 688, 556 P.2d 844 (Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619
(1976).

Status of real property is governed in this state by statute. Hollingsworth v. Hicks,
57 N.M. 336, 258 P.2d 724 (1953)(decided under former law).

Duty of court to divide equally property of the community. Fitzgerald v. Fitzgerald,
70 N.M. 11, 369 P.2d 398 (1962)(decided under former law).

Wife has income equal to one-half of total community income regardless of what
proportion of that income is actually paid to her in the form of wages or rents. Duran v.
New Mexico Dep't of Human Servs., 95 N.M. 196, 619 P.2d 1240 (Ct. App. 1979).

Aid to child denied where claim based on mother's interest in community income.
— For purposes of determining aid to families with dependent children benefits, where a
wife not only has a technical income resulting from her one-half share in the community
income, but that one-half share in the community income provides the legal basis for
her daughter's legitimate claim on the one-half interest in the community income, the
denial of benefits for the child, on the basis that the mother's income exceeded



permissible limits, is upheld. Duran v. New Mexico Dep't of Human Servs., 95 N.M. 196,
619 P.2d 1240 (Ct. App. 1979).

Presumption raised against validity of transaction where wife without advice. —
Because of the relationship of husband and wife, a presumption is raised against the
validity of a transaction in which the wife did not have competent and independent legal
advice in conferring benefits upon the husband. Trujillo v. Padilla, 79 N.M. 245, 442
P.2d 203 (1968)(decided under former law).

Ownership of insurance proceeds paid during marriage determined by
community. — Where a third person is the insured, and a spouse the beneficiary, the
ownership of policy proceeds paid to the spouse during marriage is determined by the
general community property law. Hickson v. Herrmann, 77 N.M. 683, 427 P.2d 36
(1967)(decided under former law).

Insurance proceeds presumed community property. — Property acquired during
marriage is presumed to be community property in absence of proof on the question.
This presumption is applicable to insurance proceeds. Hickson v. Herrmann, 77 N.M.
683, 427 P.2d 36 (1967)(decided under former law).

Insurance proceeds are community property even if not divided upon divorce. —
Where there is an insured third person (the child) and a spouse (the defendant) as
beneficiary and the proceeds were not paid during marriage, but the right to the
proceeds was obtained during marriage, this right was not changed and was not divided
upon the divorce. Hickson v. Herrmann, 77 N.M. 683, 427 P.2d 36 (1967)(decided
under former law).

Where policy was community property prior to divorce, the parties owned the policy
as tenants in common after the divorce. Hickson v. Herrmann, 77 N.M. 683, 427 P.2d
36 (1967)(decided under former law).

If rights were community property prior to divorce, such rights, after divorce, are
owned as tenants in common. Hickson v. Herrmann, 77 N.M. 683, 427 P.2d 36
(1967)(decided under former law).

If husband owned right to receive proceeds of policy as community property of
the parties, this right, not having been disposed of by divorce, became the right of the
parties as tenants in common. Hickson v. Herrmann, 77 N.M. 683, 427 P.2d 36
(1967)(decided under former law).

Subsequent marriage no invalidation of decedent's power to designate mother as
beneficiary. — In an action by an employee's widow who claimed entitlement to all
death benefits under a health benefits plan, although the decedent made his mother the
beneficiary, the decedent's power to designate his mother as beneficiary of all of the
death benefits was not invalidated by his subsequent marriage or by the community
property law. Barela v. Barela, 95 N.M. 207, 619 P.2d 1251 (Ct. App. 1980).



Law reviews. — For article, "Federal Taxation of New Mexico Community Property,"
see 3 Nat. Resources J. 104 (1963).

For comment, "Community Property - Power of Testamentary Disposition - Inequality
Between Spouses,” see 7 Nat. Resources J. 645 (1967).

For symposium, "The Effects of an Equal Rights Amendment on the New Mexico
System of Community Property: Problems of Characterization, Management and
Control," see 3 N.M.L. Rev. 11 (1973).

For symposium, "Equal Rights and the Debt Provisions of New Mexico Community
Property Law," see 3 N.M.L. Rev. 57 (1973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M.L. Rev. 1 (1974).

40-3-7. Purpose of act.

The purpose of the Community Property Act of 1973 [40-3-6 to 40-3-17 NMSA 1978]
is to comply with the provisions of Section 18 of Article 2 of the constitution of New
Mexico, as it was amended in 1972 and became effective on July 1, 1973, by making
the provisions of the community property law of New Mexico apply equally to all persons
regardless of sex.

History: 1953 Comp., 8 57-4A-1.1, enacted by Laws 1975, ch. 246, § 2.
ANNOTATIONS

Law reviews. — For article, "The Community Property Act of 1973: A Commentary and
Quasi-Legislative History," see 5 N.M.L. Rev. 1 (1974).

40-3-8. Classes of property.

A. "Separate property" means:

(1) property acquired by either spouse before marriage or after entry of a
decree of dissolution of marriage;

(2) property acquired after entry of a decree entered pursuant to Section 40-
4-3 NMSA 1978, unless the decree provides otherwise;

3) property designated as separate property by a judgment or decree of any
court having jurisdiction;

(4) property acquired by either spouse by gift, bequest, devise or descent;
and



(5) property designated as separate property by a written agreement between
the spouses, including a deed or other written agreement concerning property held by
the spouses as joint tenants or tenants in common in which the property is designated
as separate property.

B. Except as provided in Subsection C of this section, "community property" means
property acquired by either or both spouses during marriage which is not separate
property. Property acquired by a husband and wife by an instrument in writing whether
as tenants in common or as joint tenants or otherwise shall be presumed to be held as
community property unless such property is separate property within the meaning of
Subsection A of this section.

C. "Quasi-community property" means all real or personal property, except separate
property as defined in Subsection A of this section, wherever situated, heretofore or
hereafter acquired in any of the following ways:

(1) by either spouse while domiciled elsewhere which would have been
community property if the spouse who acquired the property had been domiciled in this
state at the time of its acquisition; or

(2) in exchange for real or personal property, wherever situated, which would
have been community property if the spouse who acquired the property so exchanged
had been domiciled in this state at the time of its acquisition.

D. For purposes of division of property incident to a dissolution of marriage or a
legal separation under Section 40-4-3 NMSA 1978, quasi-community property shall be
treated as community property, if both parties are domiciliaries of New Mexico at the
time of the dissolution or legal separation proceeding.

E. "Property" includes the rents, issues and profits thereof.

F. The right to hold property as joint tenants or as tenants in common and the legal
incidents of so holding, including but not limited to the incident of the right of
survivorship of joint tenancy, are not altered by the Community Property Act of 1973
[40-3-6 to 40-3-17 NMSA 1978], except as provided in Sections 40-3-10, 40-3-11 and
40-3-13 NMSA 1978.

G. The provisions of the 1984 amendments to this section shall not affect the right of
any creditor, which right accrued prior to the effective date of those amendments.

History: 1953 Comp., 8 57-4A-2, enacted by Laws 1973, ch. 320, § 3; 1984, ch. 122, §
1; 1990, ch. 38, § 1.

ANNOTATIONS

l. GENERAL CONSIDERATION.



Cross references. — For determination of community property upon death of spouse,
see 45-2-804 NMSA 1978.

The 1990 amendment, effective May 16, 1990, in Subsection B, added the exception at
the beginning and substituted "shall be presumed" for "will be presumed" in the second
sentence; added present Subsections C and D; and redesignated former Subsections C
to E as present Subsections E to G.

"1984 amendments to this section”. — The language "1984 amendments to this
section,"” in Subsection G, refers to Laws 1984, ch. 122, § 1.

Retroactive application of 1984 amendments. — The United States Court of Appeals
submitted the following certified question to the state supreme court: Do the 1984
amendments to this section apply retroactively so as to convert property acquired by
husband and wife as joint tenants prior to the passage of the amendments, and thus
originally held as separate property, into community property which would be included in
the bankruptcy estate? Swink v. Sunwest Bank, 955 F.2d 31 (10th Cir. 1992). For
answer to certified question, see note below to Swink v. Fingado, 115 N.M. 275, 850
P.2d 978 (1993).

The 1984 amendments to this section apply retroactively so as to convert property
acquired by husband and wife as joint tenants prior to the passage of the amendment,
and thus originally held as separate property, into community property which would be
included in the bankruptcy estate. Property acquired before 1984 by husband and wife
through an instrument designating them as joint tenants is presumed to be held as
community property, even though it may also be held as joint tenancy property. Swink v.
Fingado, 115 N.M. 275, 850 P.2d 978 (1993).

Section does not deal with how property may be changed to different class; by its
terms, it deals with classes of property. Estate of Fletcher v. Jackson, 94 N.M. 572, 613
P.2d 714 (Ct. App. 1980).

Spouses are permitted to change the property's status. Nichols v. Nichols, 98 N.M.
322, 648 P.2d 780 (1982).

Intent to transmute necessary. — Separate property can only be held to have been
transmuted into community property during the course of a marriage upon a clear
showing of intent by the party originally in possession of the property to effect such
transmutation; the mere fact that a joint mortgage was taken on the property and that
community funds were used to repay the loan is insufficient to effect transmutation, in
the absence of a showing of intent. Macias v. Macias, 1998-NMCA-170, 126 N.M. 309,
968 P.2d 814.

Real estate contract as evidence of intent to transmute. — Although a real estate
contract is not conclusive and is not, by itself, substantial evidence on the issue of



transmutation of property, it at least constitutes some evidence of intent to transmute.
Nichols v. Nichols, 98 N.M. 322, 648 P.2d 780 (1982).

Duty of trial court is to divide equally community property of the spouses and, until
the extent of the property of the community has been determined, the trial court is in no
position to make a fair and just division. Otto v. Otto, 80 N.M. 331, 455 P.2d 642
(1969)(decided under former law).

The trial court has a duty to divide the property of the community as equally as possible.
Mitchell v. Mitchell, 104 N.M. 205, 719 P.2d 432 (Ct. App.), cert. denied, 104 N.M. 84,
717 P.2d 60 (1986).

Relative amounts of separate property and community property which make up the
commingled total is an important factor. Conley v. Quinn, 66 N.M. 242, 346 P.2d 1030
(1959)(decided under former law).

Property takes status as community or separate at time and manner of
acquisition. — Property acquired in New Mexico takes its status as community or
separate property at the time and by the manner of its acquisition; and if a part of the
purchase money is later paid by other funds than those of the owner of the property,
whether of the community or an individual spouse, the owner is indebted to the source
of such funds in that amount, but such payment does not affect the title of the
purchaser. Michelson v. Michelson, 89 N.M. 282, 551 P.2d 638 (1976); Shanafelt v.
Holloman, 61 N.M. 147, 296 P.2d 752 (1956).

Property in this state takes its status as community or separate property at the time, and
by the manner, of its acquisition. Lucas v. Lucas, 95 N.M. 283, 621 P.2d 500 (1980);
Bustos v. Bustos, 100 N.M. 556, 673 P.2d 1289 (1983).

Property takes its distinctive legal title, either as community property or as separate
property, at the time it is acquired and is fixed by the manner of its acquisition. English
v. Sanchez, 110 N.M. 343, 796 P.2d 236 (1990).

The general conflict of laws rule by which an interest in property takes its character at
the time and in the manner of its acquisition has not been superseded by the
Community Property Act. Blackwell v. Lurie, 2003-NMCA-082, 134 N.M. 1, 71 P.3d 5009,
cert. denied, 134 N.M. 123, 73 P.3d 826.

Subsequent improvements with community funds does not change status. —
Property acquired in New Mexico takes its status as community or separate property at
the time and by the manner of its acquisition and subsequent improvement of the
premises with community funds does not, of itself, change the nature of the premises,
but would only create an indebtedness as between the spouses. Thus, the subsequent
erection of improvements on the separate property of the husband with community
funds was immaterial to the respective rights of the wife and the bonding company
seeking indemnification from the husband for certain amounts paid pursuant to its



bonds to the state and at most, would merely give rise to an indebtedness as between
the spouses, so that the tract was subject to sale under the attachment of the bonding
company. United States Fid. & Guar. Co. v. Chavez, 126 F. Supp. 227 (D.N.M.
1954)(decided under former law).

Apportioning assets between separate and community estates. — It is impossible
to lay down hard and fast guidelines in apportioning assets between the separate estate
of a conjugal partner and the community; the surrounding circumstances must be
carefully considered as each case will depend upon its own facts, and the ultimate
answer will call into play the nicest and most profound judgment of the trial court.
Mathematical exactness is not expected or required, but substantial justice can be
accomplished by the exercise of reason and judgment in all such cases. Michelson v.
Michelson, 89 N.M. 282, 551 P.2d 638 (1976).

Apportionment is a legal concept that is properly applied to an asset acquired by
married people "with mixed monies" - that is, partly with community and partly with
separate funds. Dorbin v. Dorbin, 105 N.M. 263, 731 P.2d 959 (Ct. App. 1986).

When community money is spent to the benefit of separate property, without the
acquisition of an asset, for example, when money is paid for interest, taxes and
insurance, neither New Mexico statute nor case law authorizes reimbursement. Dorbin
v. Dorbin, 105 N.M. 263, 731 P.2d 959 (Ct. App. 1986).

It was error to reimburse to the community both the principal paydown and the amount
of interest paid during the marriage which benefited the wife's sole and separate
residence. Dorbin v. Dorbin, 105 N.M. 263, 731 P.2d 959 (Ct. App. 1986).

Includes determining what income amounts due to personal efforts on property
employed. — In apportioning assets between a spouse's separate estate and the
community each case must be determined with reference to its surrounding facts and
circumstances to determine what amount of the income is due to personal efforts of the
spouses and what is attributable to the separate property employed; dependent upon
the nature of the business and the risks involved, it must be reckoned what would be a
fair return on the capital investment as well as determined what would be a fair
allowance for the personal services rendered. Michelson v. Michelson, 89 N.M. 282,
551 P.2d 638 (1976).

Interest in property located in foreigh domicile determined by law of situs. —
Interests in property acquired in a foreign domicile by the parties during marriage, which
property still has its situs in the foreign state at the time of the New Mexico divorce
proceedings, are to be determined by the trial court pursuant to the statutes and case
law of the foreign state in which the property was acquired. Brenholdt v. Brenholdt, 94
N.M. 489, 612 P.2d 1300 (1980).

Character of retirement pay is determined by law of state where it is earned; if
earned in a community property state during coverture, it is community property, and if it



is earned in a noncommunity property state during coverture, it is separate estate. Otto
v. Otto, 80 N.M. 331, 455 P.2d 642 (1969)(decided under former law).

Property agreement could be retroactively altered even after husband's death. —
Where deficiencies were assessed because New Mexico law forbade a husband and
wife from transmuting community property by mere agreement, and their separate
property agreement was invalid, the rights of the parties did not become fixed under
controlling New Mexico law, at the death of husband, and such rights could be
retroactively altered by an overruling decision after his death, and the separate property
agreement, under which the husband and wife held their property as tenants in
common, was valid and operative from its inception.(decided under former law)
Massaglia v. Commissioner, 286 F.2d 258 (10th Cir. 1961).

In divorce action, partnership business acquired before marriage, separate
property. — In divorce action, supreme court affirmed trial court's division of separate
and community property in business partnership acquired by husband prior to marriage,
where trial court found that husband's withdrawals from the partnership represented the
reasonable value of his services and personal efforts in conduct of the business during
the marriage, and thus constituted the total amount attributable to the community, and
where such finding was not attacked, wife's contention that trial court erred in certain
determinations as to value of the partnership was irrelevant since it had already been
established that the business was husband's separate property. Gillespie v. Gillespie,
84 N.M. 618, 506 P.2d 775 (1973).

All interests in property conveyed when wife signed quitclaim deed. — In a quiet
title action, appellant's contention that a quitclaim deed executed to appellee by her, her
husband and cograntees conveyed only her interest as a spouse in community
property, that her individual interest as cotenant in common with her husband and the
other cograntees was not conveyed, was found to be erroneous. Appellant conveyed all
of her interest in the property by the deed and not two separate and distinct estates in
the mining property, to-wit, a community property interest and a separate and distinct
interest given to married women by the statute. Waddell v. Bow Corp., 408 F.2d 772
(10th Cir. 1969)(decided under former law); Stephens v. Stephens, 93 N.M. 1, 595 P.2d
1196 (1979).

Division of insurance proceeds where claim pending at divorce. — Where premium
on disability insurance proceeds was paid from husband's earnings during marriage,
insurance proceeds on claim pending against insurance company at time of divorce
were community property. Douglas v. Douglas, 101 N.M. 570, 686 P.2d 260 (Ct. App.
1984).

Tenancies by the entirety do not violate public policy. — There is no indication in
either the statutes or the case law that the abrogation of tenancies by the entirety by the
adoption of the community property system represented a determination that tenancies
by the entirety violate some deep-rooted public policy. Blackwell v. Lurie, 2003-NMCA-
082, 134 N.M. 1, 71 P.3d 509, cert. denied, 134 N.M. 123, 73 P.3d 826.



Law reviews. — For article, "Federal Taxation of New Mexico Community Property,"
see 3 Nat. Resources J. 104 (1963).

For symposium, "Tax Implications of the Equal Rights Amendment,” see 3 N.M.L. Rev.
69 (1973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M.L. Rev. 1 (1974).

For article, "Tax Consequences of Divorce in New Mexico," see 5 N.M.L. Rev. 233
(1975).

For comment, "In-Migration of Couples from Common Law Jurisdictions: Protecting the
Wife at the Dissolution of the Marriage,” see 9 N.M.L. Rev. 113 (1978-79).

For note, "Clouded Titles in Community Property States: New Mexico Takes a New
Step," see 21 Nat. Resources J. 593 (1981).

For article, "Survey of New Mexico Law, 1979-80: Commercial Law," see 11 N.M.L.
Rev. 69 (1981).

For article, "Survey of New Mexico Law, 1979-80: Domestic Relations and Juvenile
Law," see 11 N.M.L. Rev. 134 (1981).

For note, "Community Property - Profit Sharing Plans - Approval of Undiscounted
Current Actual Value and Distribution by Promissory Note Secured by Lien on Separate
Property,” see 11 N.M.L. Rev. 409 (1981).

For note, "Community Property - Transmutation of Community Property: A Preference
for Joint Tenancy in New Mexico?" see 11 N.M.L. Rev. 421 (1981).

For note, "Community Property - Valuation of Professional Goodwill," see 11 N.M.L.
Rev. 435 (1981).

For annual survey of New Mexico law relating to estates and trusts, see 12 N.M.L. Rev.
363 (1982).

For note, "Community Property - Spouse's Future Federal Civil Service Disability
Benefits are Community Property to the Extent the Community Contributed to the Civil
Service Fund During Marriage: Hughes v. Hughes," see 13 N.M.L. Rev. 193 (1983).

For article, "New Mexico Community Property Law and the Division of Retirement Plan
Benefits Pursuant to the Dissolution of Marriage,” see 13 N.M.L. Rev. 641 (1983).



For note, "Community Property - Appreciation of Community Interests and Investments
in Separate Property in New Mexico: Portillo v. Shappie,” see 14 N.M.L. Rev. 227
(1984).

For case note, "Community Property Law - the Apportionment of Marital Community
Assets: Dorbin v. Dorbin,"” see 18 N.M.L. Rev. 613 (1988).

For annual survey of New Mexico family law, 19 N.M.L. Rev. 692 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Profits from business operating on
spouse's capital as community property, 29 A.L.R.2d 530.

Transmutation of community funds or property into property held by spouses in joint
tenancy, 30 A.L.R.2d 1241.

Spouse's professional degree or license as marital property for purposes of alimony,
support, or property settlement, 4 A.L.R.4th 1294.

Divorce and separation: appreciation in value of separate property during marriage
without contribution by either spouse as separate or community property, 24 A.L.R.4th
453.

Divorce property distribution: real estate or trust property in which interest vested before
marriage and was realized during marriage, 60 A.L.R.4th 217.

Divorce and separation: workers' compensation benefits as marital property subject to
distribution, 30 A.L.R.5th 139.

41 C.J.S. Husband and Wife § 128 et seq.
. SEPARATE PROPERTY.

All property not separate is community. — Property owned by either spouse before
marriage or acquired after marriage by gift, bequest, devise or descent, with the rents,
issues and profits, is the separate property of that spouse. All other property acquired
by either husband or wife or both after marriage is community property. Hollingsworth v.
Hicks, 57 N.M. 336, 258 P.2d 724 (1953)(decided under former law).

Deed naming one spouse raises presumption of separate property. — A deed that
names only one spouse does not convey the realty absolutely as separate property, but
only creates a presumption of separate property that may be rebutted. Overcoming this
presumption by a preponderance of the evidence appears to be sufficient. Sanchez v.
Sanchez, 106 N.M. 648, 748 P.2d 21 (Ct. App. 1987).

Burden of proof. — If a party alleging that property held in joint tenancy was meant to
be separate, to prevail there must be either a clear designation of that intent, or enough



evidence to overcome the presumption of community property. Swink v. Sunwest Bank
(In re Fingado), 113 Bankr. 37 (Bankr. D.N.M. 1990).

Admissibility of parol evidence to show intent. — Parol evidence was properly
admitted, not to alter certain deeds, but rather to establish the true consideration behind
the deeds, which, in turn, established the lack of intention of the grantors to make a gift
to the wife. Sanchez v. Sanchez, 106 N.M. 648, 748 P.2d 21 (Ct. App. 1987).

Presumption of community property where separate cannot be traced. — If
separate property has been so commingled or mixed with property acquired after
marriage so that the separate property cannot be clearly traced or identified, then there
is a presumption that the property acquired after marriage is community property, and
not held in joint tenancy, unless this presumption can be overcome by proof. Wiggins v.
Rush, 83 N.M. 133, 489 P.2d 641 (1971)(decided under former law).

When separate property has been so intermingled with community property that the
separate property cannot be traced or identified, it falls under the presumption of
community property. Ability to trace separate funds prevents the determination of the
transmutation of property by operation of law; a trial court still has the ability to consider
the commingling, along with other evidence, in deciding whether transmutation of
separate into community property took place. Nichols v. Nichols, 98 N.M. 322, 648 P.2d
780 (1982).

Effects of failure to designate separateness. — Since husband and wife acquired
dwellings as joint tenants through instruments which did not designate the property as
separate property, wife's interest in the proceeds from the properties was included in
husband's bankruptcy estate. Swink v. Sunwest Bank, 995 F.2d 175 (10th Cir. 1993).

Mere commingling of separate property with community property does not
change its character from separate to community property, unless the separate
property so commingled cannot be traced and identified. Burlingham v. Burlingham, 72
N.M. 433, 384 P.2d 699 (1963)(decided under former law); Corley v. Corley, 92 N.M.
716, 594 P.2d 1172 (1979).

Presumption of community not followed. — When there is a commingling of a
negligible amount of community property with a large amount of separate property so
that the separate property can no longer be identified, the general rule that such
property falls under the presumption of community property is not followed. Conley v.
Quinn, 66 N.M. 242, 346 P.2d 1030 (1959)(decided under former law).

Property purchased before marriage separate though deed delivered after. —
Property purchased by one spouse before marriage is separate property, though the
deed therefor is not executed and delivered until after marriage, and this is true though
a part of the purchase price is not paid until after the marriage. Hollingsworth v. Hicks,
57 N.M. 336, 258 P.2d 724 (1953)(decided under former law).



Husband had equitable title to property prior to his marriage and the property was his
separate property, where the property was purchased prior to the marriage and the
deed was received by the husband during the marriage. Michaluk v. Burke, 105 N.M.
670, 735 P.2d 1176 (Ct. App. 1987).

Extent of community lien on separate property. — Under New Mexico law, the
community is entitled to an equitable lien against separate property only to the extent
that the community can show that its funds or labor enhanced the value of the property
or increased the equity interest in the property. Martinez v. Block, 115 N.M. 762, 858
P.2d 429 (Ct. App. 1993).

Community contributions and improvements to separate property. — Community
contributions and improvements to real property do not affect the title of separate
ownership; the right of the community to be reimbursed for the amount of the lien does
not change the character of the property from separate to community, and separate
property may be conveyed by the owner without the joinder of a spouse. Hickey v.
Griggs, 106 N.M. 27, 738 P.2d 899 (1987).

Owner of separate property responsible for proceeds. — When the owner of
separate property participates in its operation to an extent that he may be said to be
responsible for a portion of the proceeds arising from it, the proceeds shall then be
apportioned as separate and community property. Campbell v. Campbell, 62 N.M. 330,
310 P.2d 266 (1957)(decided under former law).

Owner of separate property employs others to manage it for him. — If a husband
owning property as his sole and separate estate employs others to manage it and does
not himself expend any labor, skill or industry upon it, the proceeds of the property must
be held to be his separate property. Campbell v. Campbell, 62 N.M. 330, 310 P.2d 266
(1957)(decided under former law).

Income on investments as valid measure of separateness. — Under this section
income is the demonstrated interest on investments which is a valid measure of the
separate income to a husband. Moore v. Moore, 71 N.M. 495, 379 P.2d 784
(1963)(decided under former law).

Increase in value of separate property produced by natural causes or essentially as a
characteristic of the capital investment is separate property. Campbell v. Campbell, 62
N.M. 330, 310 P.2d 266 (1957)(decided under former law); Portillo v. Shappie, 97 N.M.
59, 636 P.2d 878 (1981).

Increase in value by community earnings is community property. — The
community owns the earning power of each of the spouses, and when that earning
power is used for the benefit of one's separate property the portion of the earnings
attributable to his personal activities and talent is community property. Portillo v.
Shappie, 97 N.M. 59, 636 P.2d 878 (1981).



The community is not limited to a lien in the amount of its funds and labor expended in
making improvements to realty which was the separate property of plaintiff's deceased
wife, but it is entitled to the increase in value of the realty which was directly attributable
to the community funds and labor. Portillo v. Shappie, 97 N.M. 59, 636 P.2d 878 (1981).

Method of proving value upon apportionment. — Once participation in the operation
of separate property is shown, the owner of the separate estate is not limited to its
reasonable rental value upon apportionment. Instead, the method of division to be used
depends upon what is best under all the proof. It is only when the actual value of the
owner's efforts cannot be arrived at that resort may be had to more arbitrary proof of
value, such as proof of the value of like services by others, prevailing rental values or
interest rates upon investments. Campbell v. Campbell, 62 N.M. 330, 310 P.2d 266
(1957)(decided under former law).

Property separately acquired remains so even where improvements made with
community funds. — The character of ownership of property, whether separate or
community, is determined at the time of its acquisition; if acquired as separate property,
it retains such character even though community funds may later be employed in
making improvements or discharging an indebtedness thereon. Campbell v. Campbell,
62 N.M. 330, 310 P.2d 266 (1957)(decided under former law).

Property acquired after marriage exchanged for property owned before marriage.
— Property acquired after marriage in exchange for or with the proceeds from property
owned before marriage remains separate property. Conley v. Quinn, 66 N.M. 242, 346
P.2d 1030 (1959)(decided under former law).

Where there is substantial evidence to support the trial court's finding that the husband's
interests in certain property were his separate property, and an interest in a company
was received in exchange for a portion of such interests, it necessarily follows the
interest in the company is likewise his separate property. Campbell v. Campbell, 62
N.M. 330, 310 P.2d 266 (1957)(decided under former law).

Separate property not transmuted into community property. — Property that was
transferred exclusively to the wife, because the husband and wife did not want to
subject it to a judgment lien if the husband was sued, was the wife's separate property
and was not transmuted into community property by its conveyance to the husband for
$2,000 just before they separated, where the property was valued at approximately
$160,000, and where the wife was emotionally disturbed, was afraid of her husband,
and desperately needed money to help their son pay his bills. Bustos v. Bustos, 100
N.M. 556, 673 P.2d 1289 (1983).

Gift from husband to wife presumed separate estate. — Where the husband
purchases real estate with his own or community funds and has the title conveyed to his
wife alone, the presumption is that he has made a gift to her and that the property so
conveyed is her separate estate. However, this presumption is rebuttable. Overton v.
Benton, 60 N.M. 348, 291 P.2d 636 (1955)(decided under former law).



Land purchased during marriage as separate where separate funds used. — Since
the source of the funds with which the land was purchased was clearly and indisputably
traced and identified as wife's separate property, the fact that the land was purchased
during marriage did not alter its status as her separate property. Burlingham v.
Burlingham, 72 N.M. 433, 384 P.2d 699 (1963)(decided under former law).

Stock dividends. — Dividends from separately invested stock are generally considered
rents, issues and profits of the separate estate. Zemke v. Zemke, 116 N.M. 114, 860
P.2d 756 (Ct. App.)

Increase in separate property. — Any increase in the value of separate property is
presumed to be also separate unless rebutted by direct and positive evidence that the
increase was due to community funds or labor. Zemke v. Zemke, 116 N.M. 114, 860
P.2d 756 (Ct. App.), cert. denied, 116 N.M. 71, 860 P.2d 201 (1993).

Income from husband's investments, owned by him prior to marriage, is his
separate property. Moore v. Moore, 71 N.M. 495, 379 P.2d 784 (1963)(decided under
former law).

Community acquired no investment in husband's business even if money paid
during coverture. — Where the husband's interest in business partnership was
acquired prior to coverture, it was his separate property, regardless of whether payment
was made for it before or after coverture. Even if some portion of the purchase moneys
for the interest in the partnership had been paid during coverture, the community would
have had no "investment" in the business, but merely an equitable lien or charge
against it. Gillespie v. Gillespie, 84 N.M. 618, 506 P.2d 775 (1973).

Recovery for personal injuries of wife as her separate property. — In New Mexico
although all real and personal property acquired after marriage by either spouse other
than by gift, descent or devise is community property, the courts have held that the
cause of action and recovery for personal injuries to the wife are her separate property,
so that she may sue in her own name for pain and suffering and personal injuries
without joinder of her husband, and her husband's contributory negligence is not
imputed to her. Roberson v. U-Bar Ranch, Inc., 303 F. Supp. 730 (D.N.M.
1968)(decided under former law).

A victim's claim for personal injuries belonged to him and he could pursue it
independent of any marital community, and therefore his administratrix could pursue the
personal injury claim as the representative of his estate. Rodgers v. Ferguson, 89 N.M.
688, 556 P.2d 844 (Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976).

Written agreement to transmute property to joint tenancy not required. — An
agreement between spouses to transmute property from community property to joint
tenancy does not have to be in writing in all cases. Estate of Fletcher v. Jackson, 94
N.M. 572, 613 P.2d 714 (Ct. App. 1980).



Removing wife's name from accounts by husband does not destroy joint tenancy.
— Where certain accounts were owned by husband and wife as joint tenants with right
of survivorship, and during wife's incompetency the husband, without the wife's consent
or knowledge, transferred the accounts into his name alone and had wife's name
removed from other accounts, the actions of the husband did not destroy the joint
tenancy and did not convert the property into community property; so, when the
husband predeceased the wife, the property succeeded to her as the surviving joint
tenant. Bluestein v. Owensby, 91 N.M. 81, 570 P.2d 912 (1977).

Wife's separate property after divorce not subject to judgment creditor. — The
ultimate effect of the transmutation of judgment debtor's property from a community
status to a tenancy in common after divorce is that wife's one-half interest is her
separate property, and not subject to levy and execution by judgment creditor. Atlas
Corp. v. DeVilliers, 447 F.2d 799 (10th Cir. 1971), cert. denied, 405 U.S. 933, 92 S. Ct.
939, 30 L. Ed. 2d 809, rehearing denied, 405 U.S. 1033, 92 S. Ct. 1288, 31 L. Ed. 2d
491 (1972) (decided under former law).

Ranch owned before marriage is separate property. — Where appellant owns ranch
free and clear of all encumbrances prior to the marriage, it belongs to him as his
separate property. Moore v. Moore, 71 N.M. 495, 379 P.2d 784 (1963)(decided under
former law).

Income from separate property not necessarily separate. — Merely because a
ranch belongs to a husband as his separate property does not mean that the income
therefrom is his separate property. Moore v. Moore, 71 N.M. 495, 379 P.2d 784
(1963)(decided under former law).

Veteran's interest in his V.A. disability pension is characterized as his separate
property since his entitlement thereto accrued prior to his marriage. Therefore, the
community property laws do not give his spouse a protectable property interest in the
pension. Sena v. Roudebush, 442 F. Supp. 153 (D.N.M. 1977).

Offspring of husband's separately owned horses constitutes "rents, issues and
profits thereof" and are separate property. Corley v. Corley, 92 N.M. 716, 594 P.2d
1172 (1979).

Nondisability military retirement pay is separate property. — Nondisability military
retirement pay is the separate property of the spouse who is entitled to receive it, and it
is not subject to division upon dissolution of marriage. Espinda v. Espinda, 96 N.M. 712,
634 P.2d 1264 (1981).

Burden of proving value of improvements made by community effort. — Real
property acquired by a husband prior to marriage, and paid for during the marriage with
monies from his retirement disability pension, was separate property. Thus, where the
wife failed to show the amount by which community labor or funds enhanced the value
of the property, the trial court's decision to apportion some of the proceeds of the sale of



the property to the community was not supported by the record. Bayer v. Bayer, 110
N.M. 782, 800 P.2d 216 (Ct. App. 1990).

Forgiveness of loan by will of parent. — When a parent has loaned money to a child
and the child's spouse for the purchase of real property, and then the parent dies,
leaving a will forgiving debts owed by the child to the parent, courts have interpreted the
will provision in question to forgive the entire amount of the debt, even though the debt
was a joint debt and the spouse was not mentioned in the will. Martinez v. Block, 115
N.M. 762, 858 P.2d 429 (Ct. App. 1993).

[I. COMMUNITY PROPERTY.

Limited purpose for which income considered community property. — New
Mexico's community property law only considers a spouse's income as property of the
other spouse for the purpose of distributing assets in the case of a divorce or legal
separation, not to determine the equality of wages under the federal Equal Pay Act.
Consistent with this reasoning is the fact that half of a husband's salary is not attributed
to his wife for the purposes of determining his wife's social security, workers'
compensation, or unemployment benefits. Dean v. United Food Stores, Inc., 767 F.
Supp. 236 (D.N.M. 1991).

Property held in joint tenancy can be community property. Swink v. Sunwest Bank
(In re Fingado), 113 Bankr. 37 (Bankr. D.N.M. 1990).

Rebuttable presumption that income is community. — There is a rebuttable
presumption that income received by either party during their marriage is community
property. Moore v. Moore, 71 N.M. 495, 379 P.2d 784 (1963)(decided under former
law).

In divorce action where supreme court is shown no evidence adduced at the trial which
will defeat the presumption that income received from a ranch during marriage is
community property, the supreme court will treat that income as income of the
community. Moore v. Moore, 71 N.M. 495, 379 P.2d 784 (1963)(decided under former
law).

Property acquired by either or both spouses during their marriage is presumptively
community property. The presumption of community property, however, is subject to
being rebutted by a preponderance of the evidence. Stroshine v. Stroshine, 98 N.M.
742,652 P.2d 1193 (1982).

Burden of proof of rebuttal. — Property acquired by either or both spouses during
their marriage is presumptively community property. A party asserting that such
property is separate has the burden of presenting evidence that would rebut the
presumption by a preponderance of the evidence. Nichols v. Nichols, 98 N.M. 322, 648
P.2d 780 (1982).



If the parties remarried after a divorce decree brought an end to the marital
community, a new community was created, and military benefits earned during the
parties’ second marriage came within the purview of Subsection B and were community
property. Pacheco v. Quintana, 105 N.M. 139, 730 P.2d 1 (Ct. App. 1986).

Transmutation into community property must be proved by clear and convincing
evidence. — Once the community property presumption is overcome by a
preponderance of the evidence, a party must prove the transmutation of the separate
property into community property by clear and convincing evidence. Nichols v. Nichols,
98 N.M. 322, 648 P.2d 780 (1982).

Evidence that property has been transmuted from separate to community property must
be by clear, strong and convincing proof. Mitchell v. Mitchell, 104 N.M. 205, 719 P.2d
432 (Ct. App.), cert. denied, 104 N.M. 84, 717 P.2d 60 (1986).

Interest of each member of community is existing interest, and not merely an
expectancy. United States Fid. & Guar. Co. v. Chavez, 126 F. Supp. 227 (D.N.M.
1954)(decided under former law).

When commingling of funds beneficial to community. — In a divorce action if the
community's expenditure of funds exceed the income, then any commingling of funds is
to the benefit of the community rather than to the detriment of the community. Corley v.
Corley, 92 N.M. 716, 594 P.2d 1172 (1979).

Conveyance to husband and wife presumed as community. — A conveyance of
real property to a husband and wife, by deed describing them as husband and wife,
gives rise to a presumption that the property is taken by them as community property.
1959-60 Op. Att'y Gen. No. 59-70 (rendered under former law).

Joint tenancy not created where community funds used to purchase. — Because it
was not the intention of husband and wife to hold the property as joint tenants, and
because community funds were used to purchase the property, the trial court properly
concluded that a joint tenancy was not created. Wiggins v. Rush, 83 N.M. 133, 489 P.2d
641 (1971)(decided under former law).

Realty purchased after marriage deemed community property. — Where realty,
though in the name of the husband, is purchased after marriage, it qualifies as
community property, and the wife's interest in the property is equal to one-half of the
equity. Robnett v. New Mexico Dep't of Human Servs. Income Support Div., 93 N.M.
245, 599 P.2d 398 (Ct. App. 1979).

Proceeds under covenant not to compete are not community property. — The
proceeds under a covenant not to compete negotiated as part of the sale of a business
are not community property within the community property laws of this state, where the
forthcoming payments were not included in the valuation of the stock and were to be
received after divorce. Lucas v. Lucas, 95 N.M. 283, 621 P.2d 500 (1980).



Medical license not community property. — For purposes of community property
laws, a medical license is not community property because it cannot be the subject of
joint ownership. Muckleroy v. Muckleroy, 84 N.M. 14, 498 P.2d 1357 (1972)(decided
under former law).

Community property "is not liable for contracts of wife, made after marriage."” The
statute, as we construe it, means the wife's separate contracts as well as those
attempted to be made by her for the community while the husband is the manager of
the community, or her separate contracts in the event she would be substituted as head
of the community. 1955-56 Op. Att'y Gen. No. 6499 (rendered under former law).

Negligence of one spouse will be imputed to other. — New Mexico follows the rule
that where a cause of action for negligence belongs to the community, negligence of
one spouse will be imputed to and bar recovery by the other spouse. Roberson v. U-Bar
Ranch, Inc., 303 F. Supp. 730 (D.N.M. 1968)(decided under former law).

Claim of spouse for medical expenses belong to community. — A claim for
damages to the community for medical expenses and loss of earnings, if any, of the
husband or wife belong to the community since if the injury deprives the marital
community of the earnings or services of the spouse, that is an injury to the marital
community, and likewise there is a loss to the community where the community funds
are expended for hospital and medical expenses, etc. Since the husband is usually the
breadwinner, contributing definite earnings, the loss to the marital community resulting
from an injury to him is more obvious. Rodgers v. Ferguson, 89 N.M. 688, 556 P.2d 844
(Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976).

Where medical expenses were community assets, any part of the wife's tort settlement
intended to reimburse the community for medical expenses was also community
property. It makes no difference whether the debt was paid with cash or with insurance
proceeds; in any event, it was paid by the community. Russell v. Russell, 106 N.M. 133,
740 P.2d 127 (Ct. App. 1987).

Community does not acquire interest in corporation. — Where the husband was
paid for his services to a corporation in which he owned a one-half interest, which salary
of course belonged to the community, and there was no proof in the record that the
salary was not adequate or reasonable under the circumstances, having started at
$7500 in 1964 when he returned from college and increased to $35,000 in 1972, the
trial court erred in concluding that the community had acquired an interest in the
corporation. Michelson v. Michelson, 89 N.M. 282, 551 P.2d 638 (1976).

Interest in spouse's share in professional corporation. — A nonshareholder spouse
cannot be awarded an interest, including goodwill, in a professional corporation greatly

in excess of the husband's contractual withdrawal rights. The value of goodwill must be
determined without dependency upon the professional spouse's potential or continuing

income. Hertz v. Hertz, 99 N.M. 320, 657 P.2d 1169 (1983).



Value of professional practice as community property. — Although the individual
right to practice a profession is a property right that cannot be classed as a community
property, the value of the practice as a business at the time of dissolution of the
community is community property. Mitchell v. Mitchell, 104 N.M. 205, 719 P.2d 432 (Ct.
App.), cert. denied, 104 N.M. 84, 717 P.2d 60 (1986).

Community lien not disturbed. — Where the only separate funds of the husband used
in the family home was the sum paid for the lot upon which it was constructed, and the
evidence showed that the parties expended a considerable sum on the home after its
completion (although whether community or separate funds were used for that purpose
was unclear), that a few mortgage payments were made from community funds, that
refinancing of the mortgage was accomplished by a note and mortgage signed by both
the husband and wife and that the community credit was pledged thereby, and that both
parties expended considerable time and effort in making improvements, and there was
no attempt to trace the separate funds of the husband into the expenditures for the
home after completion, the trial court's conclusion that the community had a lien of the
one half of the difference between the original land price and the mortgage balance
attributable to community expenditures of time, effort and money (as opposed to normal
appreciations) would not be disturbed. Michelson v. Michelson, 89 N.M. 282, 551 P.2d
638 (1976).

Court to know extent of community property in determining alimony and child
support. — Trial court should know the extent of the community property in making a
determination as to alimony and child support. Otto v. Otto, 80 N.M. 331, 455 P.2d 642
(1969)(decided under former law).

Transfer of one-half interest community property upon death subject to federal
estate tax. — Certainly by any standard plaintiff's husband had at least a one-half
interest in the community property during his lifetime, and it was his free choice and his
determination that upon his death such interest should become the property of his
widow, the plaintiff; since upon his death his one-half interest in the community estate
was transferred to the plaintiff, this property was subject to the federal estate tax. Hurley
v. Hartley, 255 F. Supp. 459 (D.N.M. 1966), aff'd, 379 F.2d 205 (10th Cir. 1967)
(decided under former law).

Vacation and sick leave. — A spouse’s unused vacation leave and unused sick leave
are community property and are divisible upon divorce. Arnold v. Arnold, 2003-NMCA-
114, 134 N.M. 381, 77 P.3d 285.

Military retirement pay is community property in New Mexico. Norris v. Saueressig,
104 N.M. 76, 717 P.2d 52 (1986).

Disability retirement pay is community property for purposes of distribution of
property upon dissolution of marriage. Stroshine v. Stroshine, 98 N.M. 742, 652 P.2d
1193 (1982).



Valuation of pension benefits. — In dividing community property, pension benefits
should be valued using monthly benefit which husband received at time of divorce since
increases coming after the date of the divorce are the husband's separate property.
Madrid v. Madrid, 101 N.M. 504, 684 P.2d 1169 (Ct. App. 1984).

Absent an express agreement by the parties to the contrary, the only retirement
penalties to be imposed against the nonemployee spouse's share of the pension being
distributed pursuant to a pay-as-it-comes-in method are those penalties that were
actually applied to calculate the employee spouse's pension benefits, and not any
hypothetical penalties. Franklin v. Franklin, 116 N.M. 11, 859 P.2d 479 (Ct. App. 1993).

40-3-9. Definition of separate and community debts.
A. "Separate debt" means:

(1) adebt contracted or incurred by a spouse before marriage or after entry of
a decree of dissolution of marriage;

(2) adebt contracted or incurred by a spouse after entry of a decree entered
pursuant to Section 40-4-3 NMSA 1978, unless the decree provides otherwise;

(3) adebt designated as a separate debt of a spouse by a judgment or
decree of any court having jurisdiction;

(4) adebt contracted by a spouse during marriage which is identified by a
spouse to the creditor in writing at the time of its creation as the separate debt of the
contracting spouse;

(5)  adebt which arises from a tort committed by a spouse before marriage or
after entry of a decree of dissolution of marriage or a separate tort committed during
marriage; or

(6) adebt declared to be unreasonable pursuant to Section 2 [40-3-10.1
NMSA 1978] of this act.

B. "Community debt" means a debt contracted or incurred by either or both spouses
during marriage which is not a separate debt.

History: 1953 Comp., 8 57-4A-3, enacted by Laws 1973, ch. 320, § 4; 1983, ch. 75, §
1.

ANNOTATIONS

Purpose. — Subsection A is directed mainly toward relations between couples and
their creditors. The legislature did not intend to restrict the courts' ability to practice



fairness as between two spouses. Fernandez v. Fernandez, 111 N.M. 442, 806 P.2d
582 (Ct. App. 1991).

Requirement of written notice to creditor. — The main purpose of Subsection A(4),
requiring written notice to the creditor, is to protect creditors who might be unaware that
spouses do not intend to create a community debt. As between spouses, however, it is
not as necessary to require strict compliance with the statute. Where there is evidence
that spouses do not intend the debt to be community and take steps to ensure it is not,
a court may find this substantial compliance sufficient to declare the debt separate as
between the spouses. Fernandez v. Fernandez, 111 N.M. 442, 806 P.2d 582 (Ct. App.
1991).

The fundamental purpose behind the written notice requirement of Subsection A(4) is to
protect creditors who might be unaware that the debtor spouse intends to create a
seperate debt, rather than a community debt. Huntington Nat'l Bank v. Sproul, 116 N.M.
254, 861 P.2d 935 (1993).

Threshold question of whether item is community or separate debt is a legal issue.
Bursum v. Bursum, 2004-NMCA-133, 136 N.M. 584, 102 P.3d 651.

Remainder of wife's attorney's fees not considered community debt. — The district
court could reasonably have ruled that the remainder of wife's attorney fees, while
stipulated to be reasonable in amount for the work done, was unreasonably incurred
and therefore would not be considered community debt. Bursum v. Bursum, 2004-
NMCA-133, 136 N.M. 584, 102 P.3d 651.

Fiduciary duty. — Each spouse owes the other a fiduciary duty when managing
community property. This fiduciary duty limits a spouse's ability to enter into any
transaction in which he or she might wish to engage, without fear of subsequent liability
to the other spouse. Fernandez v. Fernandez, 111 N.M. 442, 806 P.2d 582 (Ct. App.
1991).

Obligation to maintain does not disclose intent as to ownership. Control, like
maintenance, is separate from ownership. Hickson v. Herrmann, 77 N.M. 683, 427 P.2d
36 (1967)(decided under former law).

Wife's estate not liable for loss in public office. — Where no attempt was made to
show that defendant's wife was in any way responsible for the loss appearing in the
records of her husband's public office, her separate estate was not liable for her
husband's separate obligations. United States Fid. & Guar. Co. v. Chavez, 126 F.