RULES OF CRIMINAL PROCEDURE
FOR THE DISTRICT COURTS

1986 Recompilation

Article

SCRA 5-001 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXICO
IN THE MATTER OF THE AMENDMENT
OF RULE 5-303 OF THE
RULES : 8000 Misc.
OF CRIMINAL PROCEDURE :
FOR THE DISTRICT COURTS :

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Stowers, Senior
Justice Sosa, Justice Federici, Justice Riordan and Justice
Walters concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rule 5-
303 of the Rules of Criminal Procedure for the District Courts
to provide for audio-visual arraignments be and the same is
hereby approved;

IT IS FURTHER ORDERED that the amendment of Rule 5-303 shall
be effective for cases filed in the district courts on or after
March 1, 1987;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of Rule
5-303 of the Rules of Criminal Procedure for the District Courts
by publishing the same in the NMSA 1978 and in the State Bar of
New Mexico News and Views.

DONE at Santa Fe, New Mexico this 17th day of December,
1986.

/s/ HARRY E. STOWERS, JR.
Chief Justice

/s/ DAN SOSA, JR.

Senior Justice

/s/ WILLIAM R. FEDERICI
Justice

/s/ WILLIAM RIORDAN
Justice




/s/ MARY C. WALTERS
Justice

SCRA 5-002 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXICO
IN THE MATTER OF THE AMENDMENT
OF RULES 5-401 AND 5-702 AND THE
ADOPTION OF RULES 5-401A, 5-
401B, : 8000 Misc.
5-406 AND 5-407 OF THE RULES OF CRIMINAL
PROCEDURE FOR THE DISTRICT COURTS :

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Scarborough,
Senior Justice Sosa, Justice Stowers, Justice Walters and
Justice Ransom concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rules 5-
401 and 5-702 and the adoption of Rules 5-401A, 5-401B, 5-406
and 5-407 of the Rules of Criminal Procedure for the District
Courts be and the same are hereby approved;

IT IS FURTHER ORDERED that the above amendment and adoption
of Rules of Criminal Procedure for the District Courts shall be
effective for cases filed in the District Courts on or after
October 1, 1987;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment and
adoption of the above Rules of Criminal Procedure for the
District Courts by publishing the same in the News and Views and
the SCRA 1986.

DONE at Santa Fe, New Mexico this 9th day of September,
1987.

/s/ TONY SCARBOROUGH
Chief Justice

/s/ DAN SOSA, JR.

Senior Justice

/s/ HARRY E. STOWERS, JR.

Justice

/s/ MARY C. WALTERS
Justice

/s/ RICHARD E. RANSOM
Justice

SCRA 5-003 (1992 Repl.)



IN THE SUPREME COURT OF THE
STATE OF NEW MEXICO

IN THE MATTER OF THE AMENDMENT
OF RULE 5-504 OF THE RULES

OF

: 8000 Misc.
CRIMINAL PROCEDURE FOR :
THE DISTRICT COURTS :

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Scarborough,
Senior Justice Sosa, Justice Stowers, Justice Walters and
Justice Ransom concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rule 5-
504 of the Rules of Criminal Procedure for the District Courts
be and the same is hereby approved;

IT IS FURTHER ORDERED that the above amendment of the Rules
of Criminal Procedure for the District Courts shall be effective
for cases filed in the District Courts on or after April 1,
1988;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the
above Rules of Criminal Procedure for the amendment of the above
Rules of Criminal Procedure for the District Courts by
publishing the same in the News and Views and the SCRA 1986.
DONE at Santa Fe, New Mexico this 15th day of April, 1988.

/s/ TONY SCARBOROUGH
Chief Justice

/s/ DAN SOSa, JR.

Senior Justice

/s/ HARRY E. STOWERS, JR.

Justice

/s/ MARY C. WALTERS
Justice

/s/ RICHARD E. RANSOM
Justice

SCRA 5-004 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXTCO
IN THE MATTER OF THE AMENDMENT
AND ADOPTION OF RULES OF
CRIMINAL : 8000 Misc.
PROCEDURE FOR THE DISTRICT COURTS :




This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Sosa, Justice
Stowers, Justice Scarborough, Justice Ransom and Justice Baca
concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rules 5-
106, 5-117, 5-206, 5-304, 5-506, 5-602 and 5-801 and the
adoption of Rule 5-509 of the Rules of Criminal Procedure for
the District Courts be and the same are hereby approved;

IT IS FURTHER ORDERED that the above amendments and adoption
of Rules of Criminal Procedure for the District Courts shall be
effective for cases filed in the District Courts on or after
August 1, 1989;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the
above Rules of Criminal Procedure for the District Courts by
publishing the same in the SCRA 1986.

DONE at Santa Fe, New Mexico this 16th day of May, 1989.

/s/ DAN SOSA, JR.

Chief Justice

/s/ HARRY E. STOWERS, JR.
Justice

/s/ TONY SCARBOROUGH
Justice

/s/ RICHARD E. RANSOM
Justice

/s/ JOSEPH F. BACA
Justice

SCRA 5-005 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXTICO
IN THE MATTER OF THE AMENDMENT
OF THE RULES OF
CRIMINAL : 8000 Misc.
PROCEDURE FOR THE DISTRICT COURTS

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Sosa, Justice
Ransom, Justice Baca, Justice Montgomery and Justice Wilson
concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rules 5-
106, 5-210, 5-301, 5-303, 5-401, 5-401A, 5-401B, 5-403 and 5-405
of the Rules of Criminal Procedure for the District Courts be
and the same is hereby approved;

IT IS FURTHER ORDERED that the above amendments and adoption




of Rules of Criminal Procedure for the District Courts shall be
effective for cases filed in the District Courts on or after
September 1, 1990;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the
above Rules of Criminal Procedure for the District Courts by
publishing the same in the SCRA 1986.

DONE at Santa Fe, New Mexico this 7th day of March, 1990.

/s/ DAN SOSA, JR.
Chief Justice

/s/ RICHARD E. RANSOM
Justice

/s/ JOSEPH F. BACA
Justice

/s/ SETH D. MONTGOMERY
Justice

/s/ KENNETH B. WILSON
Justice

SCRA 5-006 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXICO
IN THE MATTER OF THE AMENDMENT
OF THE RULES OF
CRIMINAL : 8000 Misc.
PROCEDURE FOR THE DISTRICT COURTS

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Sosa, Justice
Ransom, Justice Baca, Justice Montgomery and Justice Wilson
concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rule 5-
401 of the Rules of Criminal Procedure for the District Courts
be and the same is hereby approved;

IT IS FURTHER ORDERED that the above amendment of the Rules
of Criminal Procedure for the District Courts shall be effective
for cases filed in the District Courts on or after December 1,
1990;

IT IS FURTHER ORDERED that the stay of the effective date of
the provisions of Paragraph K of Rule 5-401 approved by this
Court on September 4, 1990 is hereby rescinded effective on
December 1, 1990;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the
above Rules of Criminal Procedure for the District Courts by




publishing the same in the Bar Bulletin and SCRA 1986.
DONE at Santa Fe, New Mexico this 19th day of October, 1990.
/s/ DAN SOSA, JR.
Chief Justice
/s/ RICHARD E. RANSOM
Justice
/s/ JOSEPH F. BACA
Justice
/s/ SETH D. MONTGOMERY
Justice
/s/ KENNETH B. WILSON
Justice

SCRA 5-007 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXICO
IN THE MATTER OF THE AMENDMENT
OF THE RULES OF
CRIMINAL : 8000 Misc.
PROCEDURE FOR THE DISTRICT COURTS

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Sosa, Justice
Ransom, Justice Baca, Justice Montgomery and Justice Wilson
concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rules 5-
202 and 5-203 of the Rules of Criminal Procedure for the
District Courts be and the same are hereby approved;

IT IS FURTHER ORDERED that the above amendments of the Rules
of Criminal Procedure for the District Courts shall be effective
for cases filed in the District Courts on or after March 1,
1991;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the
above Rules of Criminal Procedure for the District Courts by
publishing the same in the Bar Bulletin and SCRA 1986.

DONE at Santa Fe, New Mexico this 26th day of November,
1990.

/s/ DAN SOSA, JR.
Chief Justice

/s/ RICHARD E. RANSOM
Justice

/s/ JOSEPH F. BACA
Justice

/s/ SETH D. MONTGOMERY




Justice
/s/ KENNETH B. WILSON
Justice

SCRA 5-008 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXTICO
IN THE MATTER OF THE AMENDMENT
OF THE RULES OF
CRIMINAL : 8000 Misc.
PROCEDURE FOR THE DISTRICT COURTS

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Sosa, Justice
Ransom, Justice Baca, Justice Montgomery and Justice Franchini
concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rule 5-
102 of the Rules of Criminal Procedure for the District Courts
be and the same is hereby approved;

IT IS FURTHER ORDERED that the amendment of Rule 5-102 of
the Rules of Criminal Procedure for the District Courts shall be
effective for local district court rules governing practice and
procedure in criminal cases which are amended on or after
September 1, 1991;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the
above Rules of Criminal Procedure for the District Courts by
publishing the same in the Bar Bulletin and SCRA 1986.

DONE at Santa Fe, New Mexico this 9th day of January, 1991.

/s/ DAN SOSa, JR.
Chief Justice

/s/ RICHARD E. RANSOM
Justice

/s/ JOSEPH F. BACA
Justice

/s/ SETH D. MONTGOMERY
Justice

/s/ GENE E. FRANCHINI
Justice

SCRA 5-009 (1992 Repl.)

IN THE SUPREME COURT OF THE




STATE OF NEW MEXTICO
IN THE MATTER OF THE AMENDMENT
OF THE RULES OF

CRIMINAL : 8000 Misc.
PROCEDURE FOR THE DISTRICT COURTS

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Sosa, Justice
Ransom, Justice Baca, Justice Montgomery and Justice Franchini
concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rules 5-
210 and 5-301 of the Rules of Criminal Procedure for the
District Courts be and the same are hereby approved;

IT IS FURTHER ORDERED that the amendment of the Rules of
Criminal Procedure for the District Courts shall be effective
for cases filed in the district courts on or after November 1,
1991;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the
above Rules of Criminal Procedure for the District Courts by
publishing the same in the Bar Bulletin and SCRA 1986.

DONE at Santa Fe, New Mexico this 13th day of August, 1991.

/s/ DAN SOSA, JR.
Chief Justice

/s/ RICHARD E. RANSOM
Justice

/s/ JOSEPH F. BACA
Justice

/s/ SETH D. MONTGOMERY
Justice

/s/ GENE E. FRANCHINI
Justice

SCRA 5-010 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXICO
IN THE MATTER OF THE AMENDMENT
OF THE RULES OF CRIMINAL
PROCEDURE 8000 Misc.
FOR THE DISTRICT COURTS
This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Sosa, Justice
Ransom, Justice Baca, Justice Montgomery and Justice Franchini
concurring:
NOW, THEREFORE, IT IS ORDERED that the amendment of Rule 5-




602 of the Rules of Criminal Procedure for the District Courts
be and the same is hereby approved;

IT IS FURTHER ORDERED that the amendment of Rule 5-602 of
the Rules of Criminal Procedure for the District Courts shall be
effective for cases which are filed on or after November 1,
1991;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the
above Rules of Criminal Procedure for the District Courts by
publishing the same in the Bar Bulletin and SCRA 1986.

DONE at Santa Fe, New Mexico this 3rd day of September,
1991.

/s/ DAN SOSA, JR.
Chief Justice

/s/ RICHARD E. RANSOM
Justice

/s/ JOSEPH F. BACA
Justice

/s/ SETH D. MONTGOMERY
Justice

/s/ GENE E. FRANCHINI
Justice

SCRA 5-011 (1992 Repl.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXICO
IN THE MATTER OF THE AMENDMENT
OF THE RULES OF
CRIMINAL : 8000 Misc.
PROCEDURE FOR THE DISTRICT COURTS

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Ransom, Justice
Baca, Justice Montgomery, Justice Franchini and Justice Frost
concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rules 5-
203, 5-303, 5-503, 5-507 and 5-801 of the Rules of Criminal
Procedure for the District Courts be and the same is hereby
approved;

IT IS FURTHER ORDERED that the amendment of the Rules of
Criminal Procedure for the District Courts shall be effective
for cases filed in the District Courts on or after August 1,
1992;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the amendment of the




above Rules of Criminal Procedure for the District Courts by
publishing the same in the Bar Bulletin and SCRA 1986.
DONE at Santa Fe, New Mexico this 31st day of March, 1992.
/s/ RICHARD E. RANSOM
Chief Justice
/s/ JOSEPH F. BACA
Justice
/s/ SETH D. MONTGOMERY
Justice
/s/ GENE E. FRANCHINI
Justice
/s/ STANLEY F. FROST
Justice

SCRA 5-012 (1995 Supp.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXTCO
IN THE MATTER OF THE ADOPTION
OF RULE 5-118 OF THE RULES OF
CRIMINAL : Misc. 8000
PROCEDURE FOR THE DISTRICT COURTS :

This matter coming on for consideration by the court and the
court being sufficiently advised, Chief Justice Ransom, Justice
Baca, Justice Montgomery, Justice Franchini and Justice Frost
concurring:

NOW, THEREFORE, IT IS ORDERED that the adoption of Rule 5-
118 of the Rules of Criminal Procedure for the District Courts
be and the same is hereby approved;

IT IS FURTHER ORDERED that Rule 5-118 of the Rules of
Criminal Procedure for the District Courts shall be effective
for pleadings and papers filed in the district courts on or
after January 1, 1994;

IT IS FURTHER ORDERED that the clerk of the court is hereby
authorized and directed to give notice of the adoption of the
above rule by publishing the same in the Bar Bulletin and SCRA
1986.

DONE at Santa Fe, New Mexico this 27th day of August 1993.

/s/ RICHARD E. RANSOM
Chief Justice

/s/ JOSEPH F. BACA
Justice

/s/ SETH D. MONTGOMERY
Justice

/s/ GENE E. FRANCHINI




Justice
/s/ STANLEY F. FROST
Justice

SCRA 5-013 (1995 Supp.)

IN THE SUPREME COURT OF THE STATE OF NEW MEXICO
NO. 94-8300

IN THE MATTER OF THE AMENDMENT

OF SCRA 1986, 5-106 OF THE

DISTRICT COURT RULES OF

CRIMINAL PROCEDURE

This matter coming on for consideration by the Court, and
the Court being sufficiently advised, Chief Justice Seth D.
Montgomery, Justice Richard E. Ransom, Justice Joseph F. Baca,
Justice Gene E. Franchini and Justice Stanley F. Frost
concurring:

NOW, THEREFORE, IT IS ORDERED that District Court Criminal
Rule 5-106 be and the same hereby is amended;

IT IS FURTHER ORDERED that the above amendment of the
District Court Criminal Rules shall be effective on and after
June 1, 1994;

IT IS FURTHER ORDERED that the Clerk of the Court hereby is
authorized and directed to give notice of the above amendment of
the District Court Criminal Rules by publishing the same in the
Bar Bulletin and SCRA 1986.

DONE at Santa Fe, New Mexico, this 27th day of April, 1994.

/s/ SETH D. MONTGOMERY
Chief Justice

/s/ RICHARD E. RANSOM
Justice

/s/ JOSEPH F. BACA
Justice

/s/ GENE E. FRANCHINI
Justice

/s/ STANLEY F. FROST
Justice

SCRA 5-014 (1995 Supp.)

IN THE SUPREME COURT OF THE
STATE OF NEW MEXICO
NO. 94-8300




IN THE MATTER OF THE AMENDMENT AND
ADOPTION OF RULES OF CRIMINAL PROCEDURE
FOR THE DISTRICT COURTS

ORDER

This matter coming on for consideration by the Court and the
Court being sufficiently advised, Chief Justice Joseph F. Baca,
Justice Richard E. Ransom, Justice Gene E. Franchini, Justice
Stanley F. Frost and Justice Pamela B. Minzner concurring:

NOW, THEREFORE, IT IS ORDERED that Rule 5-405 be and the
same hereby is amended;

IT IS FURTHER ORDERED that the amendment of Rule 5-405 of
the Rules of Criminal Procedure for the District Courts shall be
effective for cases filed in the District Courts on and after
March 1, 1995;

IT IS FURTHER ORDERED that the Clerk of the Court hereby is
authorized and directed to give notice of the above amendment of
the Rules of Criminal Procedure for the District Courts by
publishing the same in the Bar Bulletin and SCRA 1986.

DONE at Santa Fe, New Mexico this 14th day of December,
1994.

/s/ JOSEPH F. BACA
Chief Justice

/s/ RICHARD E. RANSOM
Justice

/s/ GENE E. FRANCHINI
Justice

/s/ STANLEY F. FROST
Justice

/s/ PAMELA B. MINZNER
Justice

SCRA 5-015 (1995 Supp.)

IN THE SUPREME COURT OF THE STATE OF NEW MEXICO
NO. 95-8300

IN THE MATTER OF THE AMENDMENT AND

ADOPTION OF THE RULES OF CRIMINAL PROCEDURE
AND CRIMINAL FORMS FOR THE DISTRICT COURTS

ORDER
This matter coming on for consideration by the Court upon
recommendation of the Rules of Criminal Procedure for the




District Courts Committee to amend Rule 5-104 and adopt new Rule

5-110.1 and new Criminal Forms 9-901 and 9-902, and the Court
being sufficiently advised, Chief Justice Joseph F. Baca,
Justice Richard E. Ransom, Justice Gene E. Franchini, Justice
Stanley F. Frost, and Justice Pamela B. Minzner concurring:

NOW, THEREFORE, IT IS ORDERED that the amendment of Rule 5-
104 and new Rule 5-110.1, and new Criminal Forms 9-901 and 9-902

be and the same hereby are adopted;
IT IS FURTHER ORDERED that the above amendment of Rule 5-104

and new Rule 5-110.1 of the Rules of Criminal Procedure for the
District Courts, and new Criminal Forms 9-901 and 9-902 shall be

effective for cases filed in the district courts on and after
October 1, 1995;

IT IS FURTHER ORDERED that the Clerk of the Court hereby is
authorized and directed to give notice of the above amendment
and adoption of the District Court Criminal Rules and Forms by
publishing the same in the Bar Bulletin and SCRA 1986.

DONE at Santa Fe, New Mexico this 17th day of August, 1995.

/s/ JOSEPH F. BACA
Chief Justice

/s/ RICHARD E. RANSOM
Justice

/s/ GENE E. FRANCHINI
Justice

/s/ STANLEY F. FROST
Justice

/s/ PAMELA B. MINZNER
Justice

ARTICLE 1
GENERAL PROVISIONS

Rule

5-101. Scope and title.

A. Scope. These rules govern the procedure in the district courts of New Mexico in all
criminal proceedings.

B. Construction. These rules are intended to provide for the just determination of
criminal proceedings. They shall be construed to secure simplicity in procedure, fairness
in administration and the elimination of unjustifiable expense and delay.

C. Title. These rules shall be known as the Rules of Criminal Procedure for the District
Courts.



D. Citation form. These rules shall be cited by set and rule numbers, as in SCRA 1986,
Rule 5-

R I S I I S N

The 1974 amendments to this rule eliminated a reference to proceedings in the
magistrate courts. The adoption of revised magistrate rules, the Rules of Criminal
Procedure for the Magistrate Courts, requires the attorney and magistrate to look to
those rules for certain proceedings in felony cases which are handled by the magistrate.

This rule does not specifically provide that these rules apply to prosecutions for criminal
contempt. Compare Paragraph B of Rule 11-1101. New Mexico decisions suggest, but
do not definitely hold, that indirect or constructive criminal contempt proceedings would
be governed by the applicable rules of criminal procedure. See, State v. New Mexico
Printing Co., 25 N.M. 102, 177 P. 751 (1918). Compare, Norton v. Reese, 76 N.M. 602,
417 P.2d 205 (1966) with Seven Rivers Farms, Inc. v. Reynolds, 84 N.M. 789, 508 P.2d
1276 (1973). See also, 34-1-4 and 39-3-15A NMSA 1978.

ANNOTATIONS

Cross-references. - For commencement of criminal prosecution in accordance with
these rules, see 31-1-3 NMSA 1978.

Compiler's note. - The supreme court order of May 3, 1972, adopting the Rules of
Criminal Procedure for the District Courts, provided in part that "any rules of civil
procedure governing criminal proceedings are hereby repealed . . . ". For provisions
relating to jury instructions, see Rule 5-608.

Law reviews. - For article, "Survey of New Mexico Law, 1982-83: Criminal Procedure,"
see 14 N.M.L. Rev. 109 (1984).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 8§ 1 et seq.

Application of civil or criminal procedural rules in federal court proceeding on motion in
nature of writ of error coram nobis, 53 A.L.R. Fed. 762.

22 C.J.S. Criminal Law § 1 et seq.

5-102. Rules and forms.

A. Rules. Each district court by action of the judge of such court, or of a majority of the
judges thereof, may from time to time adopt, amend or withdraw rules governing its
practice in criminal cases not inconsistent with these rules. Copies of proposed local
district court rules and amendments shall, prior to promulgation, be submitted to the
supreme court and to the chair of the supreme court's rules of criminal procedure
committee for review. No local rule, directive or standing order shall provide for a



different time period for filing any pleading or paper than a time period set forth in these
rules. The criminal procedure committee shall review any proposed local district court
rule and shall advise the supreme court and the chief judge of the district of any conflict
with the Rules of Criminal Procedure for the District Courts. Unless the chief judge and
supreme court are notified of a conflict with a rule of criminal procedure, within one
hundred twenty (120) days after submission of the proposed local rule to the committee,
the district court may promulgate such proposed rule. If the chief judge of the judicial
district and the supreme court are notified that the committee is of the opinion that a
conflict exists, the committee and the chief judge of the district shall confer and attempt
to resolve the issue. If the issue cannot be resolved, the proposed local rule shall not
become effective unless approved by the supreme court. No local district court rule shall
be effective unless the provisions of this rule have been complied with and the rule:

(1) has been filed with the clerk of the supreme court; and
(2) published in the same manner as rules approved by the supreme court.

B. Forms. Forms used in the district courts shall be substantially in the form approved
by the supreme court.

[As amended, effective September 1, 1991.]
ANNOTATIONS

The 1991 amendment, effective for local district court rules governing practice and
procedure in criminal cases which are amended on or after September 1, 1991, rewrote
Paragraph A to the extent that a detailed comparison would be impracticable.

5-103. Service and filing of papers.

A. When required. Unless the court otherwise orders, every pleading subsequent to the
initial indictment, information or complaint, every order not entered in open court, every
written motion unless it is one as to which a hearing ex parte is authorized, and every
written notice, demand and similar paper shall be served on each party; however,
nothing herein shall be construed to require that a plea pursuant to Rules 5-303 and 5-
304 be in writing.

B. How made. When service is required or permitted to be made upon a party
represented by an attorney, the service shall be made upon the attorney unless service
upon the party himself is ordered by the court. Service upon the attorney or upon a
party shall be made by delivering a copy to him or by mailing it to him at his last known
address, or, if no address is known, by leaving it with the clerk of the court who shall
place it in the court file. "Delivery of a copy" within this rule shall mean: handing it to the
attorney or to the party; or leaving it at his office with his secretary or other person in
charge; or, if there be no one in charge, leaving it in a conspicuous place therein; or, if
the office is closed or the person to be served has no office, leaving it at his usual place



of abode with some person of his family above fifteen (15) years of age and informing
such person of the contents thereof; or leaving it in a mail depository authorized by the
attorney to be served. Service by mail shall be deemed complete upon mailing.
"Mailing" shall include deposit in an outgoing mail container which is maintained in the
usual and ordinary course of business of the serving attorney.

C. Filing. All original papers, copies of which are required to be served upon parties,
must be filed with the court either before service or immediately thereafter.

D. Filing with the court defined. The filing of pleadings and other papers with the court
as required by these rules shall be made by filing them with the clerk of the court,
except that the judge may permit the papers to be filed with him, in which event he shall
note thereon the filing date and transmit them to the office of the clerk.

E. Proof of service. Except as otherwise provided in these rules or by order of court,
proof of service shall be made by the certificate of an attorney of record, or if made by
any other person, by the affidavit of such person. Such certificate or affidavit shall be
filed with the clerk or endorsed on the pleading, motion or other paper required to be
served.

F. Definitions; "move"; "made". Whenever, by these rules, a party is required to
"move" within a specified time or a motion is required to be "made" within a specified
time, the motion shall be deemed to be made at the time it is filed or at the time it is
served, whichever is earlier.

E R S A S S

This rule is substantially the same as Rule 1-005. This rule sets forth the method of
filing pleadings, making proof of service and computing time for purposes of motions.
Rule 5-601 provides that, unless otherwise provided by these rules or ordered by the
court, all motions must be made at arraignment or within twenty (20) days thereafter.
"Twenty (20) days" is to be counted pursuant to Rule 5-104.

ANNOTATIONS
Cross-references. - For prosecution by filing of information, see Rule 5-201.
For defects or errors of indictment, see Rule 5-204.

Compiler's note. - This rule is similar to Rule 49 of the Federal Rules of Criminal
Procedure.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61A Am. Jur. 2d Pleading 88 350 to 352.

71 C.J.S. Pleading 88 407 to 415.



5-104. Time.

A. Computation. In computing any period of time prescribed or allowed by these rules,
by the local rules of any district court, by order of court or by any applicable statute, the
day of the act, event or default from which the designated period of time begins to run
shall not be included. The last day of the period so computed shall be included, unless it
is a Saturday, a Sunday or a legal holiday, or, when the act to be done is the filing of a
paper in court, a day on which weather or other conditions have made the office of the
clerk of the district court inaccessible, in which event the period runs until the end of the
next day which is not one of the aforementioned days. When the period of time
prescribed or allowed is less than eleven (11) days, intermediate Saturdays, Sundays
and legal holidays shall be excluded in the computation. As used in this rule, "legal
holiday" includes New Year's day, Martin Luther King, Jr.'s birthday, Presidents day,
Memorial day, Independence day, Labor day, Columbus day, Veterans' day,
Thanksgiving day, Christmas day and any other day designated as a state or judicial
holiday.

B. Enlargement. When by these rules or by a notice given thereunder or by order of
court, an act is required or allowed to be done at or within a specified time, the court for
cause shown may, at any time in its discretion:

(1) with or without motion or notice, order the period enlarged if request therefor is made
before the expiration of the period originally prescribed or as extended by a previous
order; or

(2) upon motion made after the expiration of the specified period permit the act to be
done; but it may not extend the time for making a motion for new trial, for taking an
appeal, for making a motion for acquittal or for extending time for commencement of
trial.

C. For motions. A written motion, other than one which may be heard ex parte, and
notice of the hearing thereon shall be served not later than five (5) days before the time
specified for the hearing, unless a different period is fixed by these rules or by order of
the court. Such an order may for cause shown be made on ex parte application. When a
motion is supported by affidavit, the affidavit shall be served with the motion; and
opposing affidavits may be served not later than one (1) day before the hearing, unless
the court permits them to be served at some other time.

D. Additional time after service by mail. Whenever a party has the right or is required
to do some act or take some proceedings within a prescribed period after the service of
a notice or other paper upon the party and the notice or paper is served upon the party

by mail, three (3) days shall be added to the prescribed period.

[As amended, effective October 1, 1995.]
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This rule is derived from and is identical with Paragraphs A, B, D and E of Rule 1-006.
For important rules setting forth specific time limitations, see Rules 5-601 and 5-604.
See also, Appendix 5-901.

ANNOTATIONS
Cross-references. - For time limits, see Rule 5-604.

The 1995 amendment, effective October 1, 1995, in Paragraph A, inserted "or, when
the act to be done is the filing of a paper in court, a day on which weather or other
conditions have made the office of the clerk of the district court inaccessible",
substituted "one of the aforementioned days" for "a Saturday, a Sunday or a legal
holiday"”, and added the last two sentences.

Compiler's note. - This rule is similar to Rule 45 of the Federal Rules of Criminal
Procedure.

Where limitation period expires on Sunday, Monday trial timely. - Where the 180-
day limitation period of 31-5-12 NMSA 1978 expires on a Sunday, a trial is timely if held
the next day. State v. Alderete, 95 N.M. 691, 625 P.2d 1208 (Ct. App.), cert. denied, 94
N.M. 674, 615 P.2d 991 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 71 C.J.S. Pleading § 416.

5-105. Designation of judge.

A. Assignment of cases. The judge before whom the case is to be tried shall be
designated at the time the information or indictment is filed, pursuant to local district
court rule.

B. Procedure for replacing a district judge who has been excused or recused. In
the event a district judge has been excused or recused, counsel for all parties may
agree to a district judge to hear all further proceedings and if that district judge so
agrees, the clerk of the district court shall assign the case to such district judge. In the
event counsel for all parties do not stipulate upon a district judge to try the case or the
district judge upon whom they agree refuses to accept the case, within ten (10) days, or
in the event that one party notifies the clerk of the district court in writing that they will be
unable to agree on a replacement district judge, the clerk shall assign a district judge of
another division at random, in the same fashion as cases are originally assigned or
pursuant to local district court rule. If all district judges in the district have been excused
or recused, and counsel for all parties have not agreed within ten (10) days on a judge
to hear the case, the clerk of the district court shall notify the chief justice of the
Supreme Court of New Mexico, who shall designate a judge, justice or judge pro
tempore to hear all further proceedings.



C. Excuse of judge appointed by chief justice. Any judge designated by the chief
justice may not be excused except pursuant to Article VI, Section 18 of the New Mexico
Constitution.

ANNOTATIONS

Law reviews. - For annual survey of New Mexico criminal procedure, see 16 N.M.L.
Rev. 25 (1986).

5-106. Peremptory challenge to a district judge; recusal; procedure
for exercising.

A. Definition of parties. "Party”, as used in this rule, shall mean: a defendant, the state
or an attorney representing the defendant or the state. A party may not excuse a judge
after the party has requested that judge to perform any discretionary act.

B. Extent of excuse or challenge. No judge may be excused from conducting an
arraignment or first appearance or setting initial conditions of release. No party shall
excuse more than one judge.

C. Procedure for excusing a district judge. The statutory right to excuse the judge
before whom the case is pending must be exercised by a party filing a peremptory
election to excuse with the clerk of the district court within ten (10) days after the later
of:

(1) arraignment or the filing of a waiver of arraignment; or
(2) service by the clerk of notice of assignment or reassignment of the case to a judge.

D. Notice of reassignment; service of excusal. After the arraignment or the filing of a
waiver of arraignment, if the case is reassigned to a different judge, the clerk shall give
notice of reassignment to all parties. Any party electing to excuse a judge shall serve
notice of such election on all parties.

E. Recusal. No district judge shall sit in any action in which the judge's impartiality may
reasonably be questioned under the provisions of the Constitution of New Mexico or the
Code of Judicial Conduct, and the judge shall file a recusal in any such action. Upon
receipt of notification of recusal from a district judge, the clerk of the court shall give
written notice to each party.

F. Disability during trial. If by reason of death, sickness or other disability the judge
before whom a jury trial has commenced is unable to proceed with the jury trial, any
other judge regularly sitting in or assigned to the court, upon certifying familiarity with
the record of the jury trial, may proceed with and finish the jury trial or, if appropriate,
may grant a mistrial. In a nonjury trial, upon motion of the defendant, a mistrial shall be
granted upon disability of the trial judge.



G. Disability after verdict or finding of guilt. If by reason of death, sickness or other
disability the judge before whom the defendant has been tried is unable to perform the
duties to be performed by the court after a verdict or finding of guilt, any other eligible
judge may perform those duties upon certifying familiarity with the record of the trial.

[As amended, effective August 1, 1989; September 1, 1990; June 1, 1994.]
ANNOTATIONS

The 1994 amendment, effective June 1, 1994, rewrote Paragraph A, which formerly
read "Party' as used in this rule, shall mean: a defendant, and on behalf of the state the
district attorney or the attorney general."

Former rule created unreasonable burden on judicial system. - The ever-increasing
number of disqualifications under former Rule 34.1, N.M.R. Crim. P. (replaced by rule
adopted March 5, 1984) constituted an unreasonable burden on the judicial system, and
as the rule permitted abuse and was inappropriate, it was retracted and the present rule
promulgated. State ex rel. Gesswein v. Galvan, 100 N.M. 769, 676 P.2d 1334 (1984).

Failure to recuse not abuse of discretion. - Where the judge had previously informed
the parties of his mother's friendship with the victim, but defendant did not think that
recusal of the trial judge was necessary until after an adverse ruling, the trial judge did
not abuse his discretion by declining to recuse himself. State v. Hernandez, 115 N.M. 6,
846 P.2d 312 (1993).

Law reviews. - For article, "Survey of New Mexico Law, 1979-80: Criminal Law and
Procedure,” see 11 N.M.L. Rev. 85 (1981).

For article, "Separation of Powers and the Judicial Rule-Making Power in New Mexico:
The Need for Prudential Restraints,"” see 15 N.M.L. Rev. 407 (1985).

For annual survey of New Mexico criminal procedure, see 16 N.M.L. Rev. 25 (1986).
Am. Jur. 2d, A.L.R. and C.J.S. references. - 46 Am. Jur. 2d Judges 8§ 44 et seq.

Disqualification of judge because of assault or threat against him by party or person
associated with party, 25 A.L.R.4th 923.

Disqualification from criminal proceeding of trial judge who earlier presided over
disposition of case of coparticipant, 72 A.L.R.4th 651.

23A C.J.S. Criminal Law 8§ 1178, 1179.

5-107. Entry of appearance.



A. Written order. Whenever counsel undertakes to represent a defendant in any
criminal action, he will file a written entry of appearance in the cause, unless he has
been appointed by written order of the court. For the purpose of this rule, the filing of
any pleading signed by counsel constitutes an entry of appearance.

B. Continuation of representation. An attorney who has entered an appearance or
who has been appointed by the court shall continue such representation until relieved
by the court.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21A Am. Jur. 2d Criminal Law 8 932.

5-108. Nonadmitted and nonresident counsel.

A. Nonadmitted counsel. Except as otherwise provided in Paragraph C of this rule,
counsel not admitted to practice law in New Mexico, but who are licensed to practice
law and in good standing in another state or territory, may participate in proceedings
before New Mexico courts only in association with counsel licensed to practice law and
in good standing in New Mexico, who, unless excused by the court, must be present in
person in all proceedings before the court. New Mexico counsel must sign the first
motion or pleading and New Mexico counsel's name and address must appear on all
subsequent pleadings. New Mexico counsel shall be deemed to have signed every
subsequent pleading and shall therefore be subject to the provisions of Rule 1-011 of
the Rules of Civil Procedure for the District Courts.

B. Nonresident counsel licensed in New Mexico. In order to promote the speedy and
efficient administration of justice by assuring that a court has the assistance of attorneys
who are available for court appointments, for local service, for docket calls and to
prevent delays of motion hearings and matters requiring short notice, the court may
require a nonresident counsel licensed to practice and in good standing in New Mexico
to associate resident New Mexico counsel in connection with proceedings before the
court.

C. Discovery matters; counsel not licensed in New Mexico. Counsel who are not
New Mexico residents and who are not licensed to practice law in New Mexico, but who
are licensed to practice law and in good standing in another state or territory may,
without associating New Mexico counsel, participate in discovery proceedings which
arise out of litigation pending in another state or territory. However, in a specific
proceeding, the court may require association of New Mexico counsel.

ANNOTATIONS

Local counsel and nonadmitted counsel each held in contempt of court for not
complying with Subdivision (a) (see now Paragraph A) requirement that local



counsel be present in court in all proceedings, even though trial court did not require
local counsel to appear. State v. White, 101 N.M. 310, 681 P.2d 736 (Ct. App. 1984).

Local counsel's failure to attend trial with nonadmitted counsel held not
ineffective assistance. - There was no per se ineffective assistance of counsel where
defendant admits no errors by counsel except that local counsel did not attend trial with
nonadmitted counsel as required by Subsection (a) (see now Paragraph A). State v.
White, 101 N.M. 310, 681 P.2d 736 (Ct. App. 1984).

5-109. Court-appointed attorneys.

A. Fee schedule. In any criminal cases in which the court is required to appoint counsel
to represent an indigent defendant, the court shall follow the fee schedule established
by the public defender department for such cases, except that the court may award a
greater fee in those cases where:

(1) the court finds that the complexity of the case warrants such an award; or
(2) exceptional circumstances otherwise exist.

B. Award of attorney fees. In setting the greater amount of attorney fees to be
awarded under this rule, the court shall state in the record its reasons in support of the
award of the attorney fees.

ANNOTATIONS

Rule inapplicable where attorney acted under contract with public defender
department. - This rule does not apply where the attorney was not appointed by the
court but represented the defendant expressly by contract with the public defender
department. State ex rel. Robins v. Hodges, 105 N.M. 48, 728 P.2d 458 (1986).

5-110. Clinical education.

A. Purpose. To permit a clinical program for the University of New Mexico School of
Law.

B. Procedure. Any law student admitted to the clinical program at the University of New
Mexico School of Law shall be authorized under the control and direction of the dean of
the law school to advise persons and to negotiate and to appear before the courts and
administrative agencies of this state, in civil and criminal matters, under the active
supervision of a member of the state bar of New Mexico designated by the dean of the
law school. Such supervision shall include assignment of all matters, review and
examination of all documents and signing of all pleadings prepared by the student. The
supervising lawyer need not be present while a student is advising a client or
negotiating, but shall be present during court appearances. Each student in the program
may appear in a given court with the written approval of the judge presiding over the



case and shall file in the court a copy of the order granting approval. The law school
shall report annually to the supreme court.

C. Eligible students. Any full-time student in good standing in the University of New
Mexico School of Law who has received a passing grade in law school courses
aggregating thirty or more semester hours (or their equivalent), but who has not
graduated, shall be eligible to participate in a clinical program if he meets the academic
and moral standards established by the dean of the school.

5-110.1. Clinical education; out-of-state law school approved
programs.

Law students may advise persons and appear before the district courts in criminal
matters in accordance with Rules 1-094 and 1-094.1 of the Rules of Civil Procedure for
the District Courts.
[Adopted, effective October 1, 1995.]

ANNOTATIONS

Effective dates. - Pursuant to a court order dated August 17, 1995, this rule is effective
October 1, 1995.

5-111. Record.

A. Definition. As used in the Rules of Criminal Procedure, "record" shall mean:

(1) stenographic notes which must be transcribed when a "record" is required to be
filed;

(2) a statement of facts and proceedings stipulated to by the parties for purpose of
review; or

(3) any mechanical, electrical or other recording, including a videotape recording of any
proceeding, including grand jury proceedings, when such method of mechanical,
electrical or other recording has been approved by the court administrator.

B. Broadcast or reproduction. Except for the disclosures provided for in Rule 5-506,
no broadcast or reproduction of any mechanical, electrical or other recording shall be
made for any person other than an official of the court.

*kkkhkkhkkhkikhkirkhkkhkkkhkhkhkk*k

The adoption of this rule provided the express authority for use of a tape recorded
record. See e.g., State v. Lard, 86 N.M. 71, 519 P.2d 307 (Ct. App. 1974). In State ex
rel. Moreno v. Floyd, 85 N.M. 699, 516 P.2d 670 (1973), the supreme court approved a



tape recording as the record of a preliminary hearing for use by the defendant. See
also, Rule 6-110.

ANNOTATIONS

Rule pertains to district and magistrate courts. - This rule pertains equally to
proceedings in district court and to preliminary examinations, pursuant to Rule 20 (see
now Rule 5-302), in magistrate courts. State ex rel. Moreno v. Floyd, 85 N.M. 699, 516
P.2d 670 (1973)(decided prior to adoption of N.M.R. Crim. P. (Magis. Cts.))

Taped statement preserved for review held part of record. - Appellate review would
be easier if the trial court had filed, as part of the court file, a written statement of its
reasons for alteration of a basic sentence, but a taped statement preserved for review
was part of the appellate record because it was included in the transcript. State v.
Bernal, 106 N.M. 117, 739 P.2d 986 (Ct. App. 1987).

Tape recording constitutes an adequate record of preliminary hearings in a
magistrate court regardless of the fact that defendant's attorneys prefer a stenographic
copy of these proceedings. State ex rel. Moreno v. Floyd, 85 N.M. 699, 516 P.2d 670
(1973).

No right to transcript without reason shown. - Petitioner's claim that he was entitled
to a transcript so that he might search for a ground of relief was without merit since he
had no right to obtain a transcript without some showing as to a reason therefor. Hines
v. Baker, 309 F. Supp. 1017 (D.N.M. 1968), aff'd, 422 F.2d 1002 (10th Cir. 1970).

5-112. Failure to observe rules.

An attorney who willfully fails to observe the requirements of these rules, including
prescribed time limitations, may be held in contempt of court and subject to disciplinary
action.

R S S Nk

This rule provides a method for assuring compliance with the Rules of Criminal
Procedure by both the state and defendant. It may be the only effective way to deal with
violations of the rules by the defendant. Cf. State v. Lucero, 87 N.M. 369, 533 P.2d 758
(1975). Under Paragraph D of Rule 5-604, the state's case may be dismissed with
prejudice if the case is not brought to trial within the time provided. See commentary to
Rule 5-604.

New Mexico courts have used the contempt power with increasing frequency. Because
of the procedural complexity of adjudging a person in contempt of court, a reporter's
addendum to these rules has been prepared by the reporter to the committee which
discusses contempt power in New Mexico district and appellate courts. It immediately
follows these rules.



ANNOTATIONS
Cross-references. - See Appendix 5-902.

Negligent contempt punishable. - Since a willfulness requirement for contempt is not
present under the rules of criminal procedure or the court's inherent contempt powers,
the district court did not err in issuing contempt citations to district attorneys and police
officers on the basis of their negligent failure to disclose information required by Rule 27
(see now Rule 5-501) and the court's discovery order. State v. Wisniewski, 103 N.M.
430, 708 P.2d 1031 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 17 Am. Jur. 2d Contempt 88 80 to 96.
Attorney's failure to attend court, or tardiness, as contempt, 13 A.L.R.4th 122.
Intoxication of witness or attorney as contempt of court, 46 A.L.R.4th 238.

Attorney's conduct as justifying summary contempt order under Rule 42(a) of the
Federal Rules of Criminal Procedure, 58 A.L.R. Fed. 22.

Refusal to obey court order relating to proposed testimony as constituting criminal
contempt under 18 USCS § 401(3), 63 A.L.R. Fed. 878.

Lack of notice to contemnor at time of contemptuous conduct of possible criminal
contempt sanctions as affecting prosecution for contempt in federal court, 76 A.L.R.
Fed. 797.

5-113. Harmless error; clerical mistakes.

A. Harmless error. Error in either the admission or the exclusion of evidence and error
or defect in any ruling, order, act or omission by the court or by any of the parties is not
grounds for granting a new trial or for setting aside a verdict, for vacating, modifying or
otherwise disturbing a judgment or order, unless refusal to take any such action
appears to the court inconsistent with substantial justice.

B. Clerical mistakes. Clerical mistakes in judgments, orders or other parts of the record
and errors in the record arising from oversight or omission may be corrected by the
court at any time and after such notice, if any, as the court orders. During the pendency
of an appeal, such mistakes may be so corrected before the appeal is docketed in the
appellate court, and thereafter, while the appeal is pending, may be so corrected with
leave of the appellate court.
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Paragraph A of this rule was derived from Rule 1-061. Application of this rule, where
constitutional error is alleged, is governed by federal constitutional law. In Chapman v.



California, 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705, rehearing denied, 386 U.S.
987,87 S. Ct. 1283, 18 L. Ed. 2d 241 (1967), the court said that "the court must be able
to declare a belief that [the error] was harmless beyond a reasonable doubt." In Fahy v.
Connecticut, 375 U.S. 85, 84 S. Ct. 229, 11 L. Ed. 2d 171 (1963), the supreme court
said that: "the question is whether there is a reasonable possibility that the evidence
complained of might have contributed to the conviction".

In State v. Anaya, 81 N.M. 52, 462 P.2d 637 (1969), the Chapman and Fahy tests were
followed. The evidence in State v. Anaya pointed overwhelmingly to the defendant's
guilt. There was "no reasonable possibility that the question and answer concerning a
subsequent offense contributed to the defendant's conviction." See also, State v. Pope,
78 N.M. 282, 430 P.2d 779 (1967). In State v. Mann, 87 N.M. 427, 535 P.2d 70 (Ct.
App. 1975), the court held that infringement of a right to confrontation could never be
treated as harmless error.

This rule purports to cover error in the admission or exclusion of evidence. However,
Paragraph A of Rule 11-103 also deals with error in rulings on evidence. Under Rule 5-
613, the Rules of Evidence, insofar "as they are not in conflict with these rules”, apply to
and govern the trial of criminal cases. The commentaries to the Rules of Evidence
indicate that Rule 11-103 does not purport to change the harmless error rule, citing,
inter alia, Rule 1-061 and Chapman v. California, 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed.
2d 705, rehearing denied, 386 U.S. 987, 87 S. Ct. 1283, 18 L. Ed. 2d 241 (1967). See
56 F.R.D. 183, 195 (1973).

ANNOTATIONS

Cross-references. - For defects, errors and amendment of information and indictment,
see Rule 5-204.

For effect of errors and irregularities in depositions, see Rule 5-503.

Compiler's note. - Paragraph A of this rule is similar to Rule 52(a) of the Federal Rules
of Criminal Procedure.

Paragraph B of this rule is similar to Rule 36 of the Federal Rules of Criminal
Procedure.

There are two standards for determining "harmless error": (1) whether the issue
was raised in the trial court and (2) whether the relief sought would be beneficial to
defendant. State v. Zamora, 91 N.M. 470, 575 P.2d 1355 (Ct. App.), cert. denied, 91
N.M. 491, 576 P.2d 297 (1978).

Error, to warrant reversal, must be prejudicial. State v. Williams, 76 N.M. 578, 417
P.2d 62 (1966) (decided under former law).



Where testimony of officers, fingerprint evidence and defendant's admission from the
witness stand left no reasonable possibility that evidence improperly admitted, and then
stricken by the trial court, contributed to the conviction, the improperly admitted
evidence was harmless error. State v. Thurman, 84 N.M. 5, 498 P.2d 697 (Ct. App.
1972).

It is not the function of an appellate court to correct errors which have not affected the
ultimate decision of the trial court. Defendant cannot be heard to complain of error
which had not prejudiced him. State v. Holland, 78 N.M. 324, 431 P.2d 57 (1967)
(decided under former law).

A party cannot complain of errors committed by the trial court which under no view of
the case could be prejudicial to such party. State v. Darden, 86 N.M. 198, 521 P.2d
1039 (Ct. App. 1974).

Error, to be reversible, must be prejudicial. State v. Wright, 84 N.M. 3, 498 P.2d 695 (Ct.
App. 1972); State v. Baca, 80 N.M. 488, 458 P.2d 92 (Ct. App. 1969); State v. Wesson,
83 N.M. 480, 493 P.2d 965 (Ct. App. 1972).

Violation of defendant's constitutional rights is never harmless. State v. Barela, 86
N.M. 104, 519 P.2d 1185 (Ct. App. 1974).

Infringement of right of confrontation cannot be harmless error. - Unless there has
been a waiver of the right of confrontation, or it has been shown that the witness is
unavailable after due diligence has been used by the state to attempt to produce him at
trial, admission of a witness' prior recorded testimony violates a defendant's right of
confrontation. Infringement of that right cannot be harmless error. It is a right that is so
basic to a fair trial that its infraction can never be treated as harmless error. State v.
Mann, 87 N.M. 427, 535 P.2d 70 (Ct. App. 1975).

When clear denial of statutorily created procedural right has been established, the
state has the burden of showing beyond a reasonable doubt that the error was
harmless. State v. Spearman, 84 N.M. 366, 503 P.2d 649 (Ct. App. 1972).

Doctrine of fundamental error is to be applied sparingly and is not to be used to
excuse failure to make proper objection in the trial court. State v. Browder, 83 N.M. 238,
490 P.2d 680 (Ct. App. 1971) (decided under former law).

The doctrine of fundamental error is resorted to in criminal cases only if the innocence

of the defendant appears indisputable, or if the question of his guilt is so doubtful that it
would shock the conscience to permit his conviction to stand. State v. Aguirre, 84 N.M.
376, 503 P.2d 1154 (1972).

The doctrine of fundamental error is applicable only if the innocence of the defendant
appears indisputable or if the question of his guilt is so doubtful that it would shock the



conscience to permit his conviction to stand. State v. Jones, 88 N.M. 110, 537 P.2d
1006 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).

Doctrine of cumulative error is recognized in New Mexico. State v. Parker, 85 N.M.
80, 509 P.2d 272 (Ct. App. 1973).

The doctrine of cumulative error is recognized in New Mexico and may be raised as an
issue on a direct appeal. However, the doctrine is not applicable if the claimed errors
were not committed by the trial court and the entire record demonstrates that the
defendant did receive a fair trial. State v. Seaton, 86 N.M. 498, 525 P.2d 858 (1974).

Cumulative error found. - In trial for aggravated assault on a police officer, where
prosecutor introduced into evidence a butcher knife that could not be connected with
defendants, made reference to the stabbing of a United States senator in Washington,
D.C., and expressed his personal opinion of the defendants' guilt, cumulative impact of
three items of misconduct was so prejudicial as to deprive defendants of a fair trial and
called for reversal of conviction even where one defendant objected to only two of the
items and the other defendant objected to none. State v. Vallejos, 86 N.M. 39, 519 P.2d
135 (Ct. App. 1974).

Improperly admitted evidence must not contribute to conviction. - In order for an
appellate court to say that the error was harmless, they must also be able to say that
the other evidence was so overwhelming that the improperly admitted evidence did not
contribute to the conviction. State v. Self, 88 N.M. 37, 536 P.2d 1093 (Ct. App. 1975).

Comment on defendant's failure to testify. - Closing remarks by prosecutor as to
"uncontroverted testimony" by state witnesses did not address itself to the defendant's
failure to testify so as to constitute fundamental error. State v. Aguirre, 84 N.M. 376, 503
P.2d 1154 (1972).

Where prosecution improperly commented on accused's failure to testify in his own
behalf, and where it could not be contended that the evidence of guilt was
overwhelming nor that the remark of the prosecutor was an inconsequential factor in the
outcome of the case, the harmless error rule was inapplicable. State v. Ford, 80 N.M.
649, 459 P.2d 353 (Ct. App. 1969) (decided under former law).

For a district attorney to be both witness and prosecutor is reversible error. When a
district attorney finds it necessary to testify on behalf of the prosecution, he should
withdraw and leave the trial of the case to other counsel. State v. McCuistion, 88 N.M.
94, 537 P.2d 702 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).

Admission of coconspirator's testimony may constitute a technical violation of the
accused's right to confront and cross-examine the witnesses against him, but such
admission does not require a reversal of conviction if it constituted error harmless
beyond a reasonable doubt. Admission of such statements was harmless beyond a
reasonable doubt where the properly admitted evidence of guilt was overwhelming, and



the prejudicial effect of the codefendants' statements was insignificant by comparison.
State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976).

Admission of evidence of the defendant's other than honorable discharge from the
military service was harmless error where other strong and competent admissible
evidence supported the jury verdict. State v. Ho'o, 99 N.M. 140, 654 P.2d 1040 (Ct.
App. 1982).

Statements based on evidence and reasonable inferences. - Statements by counsel
in closing arguments having their basis in the evidence, together with reasonable
inferences to be drawn therefrom, are permissible and do not warrant reversal. State v.
Santillanes, 81 N.M. 185, 464 P.2d 915 (Ct. App. 1970) (decided under former law).

Claim of ineffective assistance of counsel. - A conviction is not to be reversed on a
claim of ineffective assistance of counsel unless the proceedings leading to his
conviction amount to a sham, a farce or a mockery of justice. State v. Trejo, 83 N.M.
511,494 P.2d 173 (Ct. App. 1972).

The failure of counsel to object to the words, "my wife said she heard glass," did not
deprive defendant of the effective assistance of counsel. State v. Baca, 80 N.M. 488,
458 P.2d 92 (Ct. App. 1969) (decided under former law).

Jury seeing defendant in handcuffs. - Where there was no showing that any juror
saw defendant handcuffed in courtroom, defendant was not prejudiced, or denied a fair
trial or due process. State v. Foster, 83 N.M. 128, 489 P.2d 408 (Ct. App. 1971)
(decided under former law).

Absent proof or contention that defendant had been in handcuffs in the courtroom
during jury selection or trial, without reasonable justification, defendant's objection
constitutes no reversible error. State v. Newman, 83 N.M. 165, 489 P.2d 673 (Ct. App.
1971) (decided under former law).

Comments by court held not to show bias against party. - Comments by the trial
court to defense counsel that "you shouldn't be calling people like that as a witness",
referring to an individual who had not been called by the defense, and that "if you don't
want your witnesses cross-examined, don't call them", although indicative of
impatience, did not display bias against or in favor of a party, nor did they amount to an
undue interference by the trial court or show such a severe attitude that proper
presentation of the cases was prevented, and consequently, the remarks did not
deprive defendant of a fair trial. State v. Herrera, 90 N.M. 306, 563 P.2d 100 (Ct. App.),
cert. denied, 90 N.M. 636, 567 P.2d 485 (1977).

Communication between jury and trial judge. - The presumption of prejudicial error
does not automatically attach in all cases involving attempted communication between
jury and trial judge. There must be at least some indication, however slight, in the record



that the event complained of gives rise to the likelihood of prejudice. State v. Truijillo, 84
N.M. 593, 506 P.2d 337 (Ct. App. 1973).

It is highly improper for the court to have any communication with the jury, except in
open court and in the presence of the accused and his counsel. Although the bare fact
of such a communication does not, in all cases, necessitate a new trial, it must
affirmatively appear that no prejudice resulted to the defendants and the burden is on
the state to establish this as a fact. State v. Brugger, 84 N.M. 135, 500 P.2d 420 (Ct.
App. 1972).

Questions as to race of friend of defendant. - Where defendant convicted of
distribution of a controlled substance was a Negro, and the transactions complained of
occurred between defendant and an undercover agent at the home of a white female
friend of defendant, prosecutor's questions which asked that the woman be identified as
"white or black" did not, as a matter of law, constitute fundamental error. State v.
Parker, 85 N.M. 80, 509 P.2d 272 (Ct. App. 1973).

Racial composition of jury. - One is not entitled to relief simply because there is no
member of his race on the jury unless he shows that the absence results from
purposeful discrimination. State v. Newman, 83 N.M. 165, 489 P.2d 673 (Ct. App. 1971)
(decided under former law).

Waiver by defendant of error of denial of motion for directed verdict. - When the
defendant in a murder trial, having moved for a directed verdict at the close of the
state's case in chief on grounds of insufficient evidence, took the stand after the denial
of the motion, admitted that he fired the shot and asserted the defense of self-defense,
he waived the error, if any, in the denial of his motion. State v. Quintana, 86 N.M. 666,
526 P.2d 808 (Ct. App.), cert. denied, 86 N.M. 656, 526 P.2d 798 (1974).

Waiver of error of nonresponsive answer by witness. - Where a witness for the state
gave a potentially prejudicial and nonresponsive answer on direct examination and was
thereafter cross-examined and examined on redirect, and only after the examination of
the witness was concluded did defendant move for a mistrial on the basis of the
nonresponsive answer, then by lack of timely objection defendant waived the claimed
error. State v. Milton, 86 N.M. 639, 526 P.2d 436 (Ct. App. 1974).

Questions regarding prior convictions. - Where the very essence of defendant's
defense hinged upon his credibility, questioning the defendant about his prior
misdemeanor convictions for possession of marijuana, which easily conjures notions
and prejudices in the mind of a juror, could not be rectified by an admonition to
disregard such testimony and was reversible error. Albertson v. State, 89 N.M. 499, 554
P.2d 661 (1976).

The damage implicit in asking defendant's mother whether she knew of defendant's
past convictions of crimes was in no way repaired by virtue of the fact that the objection
was sustained. Neither was it overcome by the admonitions given the jury. Therefore,



the asking of such a question constituted reversible error, and a mistrial should have
been declared. State v. Rowell, 77 N.M. 124, 419 P.2d 966 (1966).

Question suggesting conviction of rape held not prejudicial. - Where it was made
clear to the jury by two answers of appellant, and by the instruction of the court, that
appellant was not convicted of statutory rape, as suggested by the question to which
objection was made, if any error was committed by asking such question, such error
was not prejudicial to appellant under the facts. State v. Williams, 76 N.M. 578, 417
P.2d 62 (1966) (decided under former law).

Allowing jury to hear tape after case submitted to jury. - Where trial court allowed
the jury to listen again to a tape recording allegedly containing defendant's voice after
the case had been submitted to the jury for decision, there was a presumption of
prejudicial error and the burden was upon the state to overcome the presumption by
showing that the jury was not prejudiced by the playing of the tape. State v. Ross, 85
N.M. 176, 510 P.2d 109 (Ct. App. 1973).

Refusing to hear evidence about fairness of lineup procedure. - Trial court's error in
refusing to hear defendant's evidence concerning fairness of lineup procedure was not
harmless where evidence as to the lineup identification was the only evidence which
directly identified the defendant. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.),
cert. denied, 81 N.M. 506, 469 P.2d 151 (1970) (decided under former law).

Refusing to allow expert to testify regarding validity of lay opinion. - Though the
trial judge should probably have allowed defendant's expert to testify regarding the
validity of lay opinion on defendant's mental condition, defendant was denied no
substantial right, nor was he substantially harmed such that he was denied a fair trial,
furthermore, the record clearly showed that the expert witness had an opportunity after
the disallowed question to state the difficulty a lay person would have in forming a valid
opinion as to defendant's mental condition. State v. Lujan, 87 N.M. 400, 534 P.2d 1112,
cert. denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L. Ed. 2d 400 (1975).

Where court was unable to find in newspaper article anything prejudicial to
defendant or which could have aroused public excitement or feeling against him, and
where it was neither suggested nor argued that any of the jurors who tried the case had
read the article, defendant could not have been prejudiced by it. State v. Lindsey, 81
N.M. 173, 464 P.2d 903 (Ct. App. 1969), cert. denied, 81 N.M. 140, 464 P.2d 559, 398
U.S. 904,90 S. Ct. 1692, 26 L. Ed. 2d 62 (1970) (decided under former law).

Delay of 40 days between commission of offense and arrest of defendant was not
in itself suggestive of prejudice. State v. Polsky, 82 N.M. 393, 482 P.2d 257 (Ct. App.),
cert. denied, 82 N.M. 377, 482 P.2d 241, 404 U.S. 1015, 92 S. Ct. 688, 30 L. Ed. 2d 662
(2972).

Failure to attempt to suppress evidence arising from alleged illegal arrest. - Where
defendant asserted his arrest had been illegal and the subsequent finding of heroin



"arose" from the claimed illegal arrest, so that he was deprived of his fundamental rights
by the admission into evidence of heroin, but defendant did not attempt to suppress this
evidence prior to trial nor object to testimony relative thereto at trial, then despite
defendant's claim that under the "harmless error” rule no error is harmless if it is
inconsistent with substantial justice, and his reliance on the "plain error” rule, the court
of appeals could not hold there was an illegal arrest as a matter of law. State v. Bauske,
86 N.M. 484, 525 P.2d 411 (Ct. App. 1974).

Failure of state to show that withess unavailable before admitting prior testimony.
- Although admission of a material witness's preliminary hearing testimony was
improper because the state failed to show that the witness was unavailable, it was not
prejudicial since testimony of several other withesses established the essential
elements of the crime, and a trial court may in its discretion permit cumulative
testimony. State v. Mann, 87 N.M. 427, 535 P.2d 70 (Ct. App. 1975).

Inference of defendant's guilt from refusal of defendant's witness to testify. - Once
the state has obtained the benefit of the inference of defendant's guilt by a withess and
associate of defendant invoking his fifth amendment right not to testify, which is not
subject to cross-examination, then the state cannot have the benefit of a presumption
that this inference was not prejudicial and shift the burden to defendant to show there
was prejudice. State v. Vega, 85 N.M. 269, 511 P.2d 755 (Ct. App. 1973).

Requiring oath as "fostering religion". - Defendant's contention that by requiring an
oath by witnesses and jurors, the state "openly fostered religion”, when made without
any showing that the defendant was affected thereby, is at best a specie of harmless
error. State v. Deats, 82 N.M. 711, 487 P.2d 139 (Ct. App. 1971) (decided under former
law).

Inconsistent verdicts are not necessarily irrational. - Defendant's conviction of rape
and acquittal of sodomy was not an irrational result amounting to fundamental error,
since even assuming the verdicts were inconsistent, reviewing court can only speculate
as to why the jury reached that result. That the verdicts may not be in harmony does not
mean they are irrational. State v. Padilla, 86 N.M. 282, 523 P.2d 17 (Ct. App.), cert.
denied, 86 N.M. 281, 523 P.2d 16 (1974).

Talking to state's witness during recess in defendant's cross-examination. -
Absent a showing of prejudice, the denial of a motion for a mistrial because the district
attorney talked to a state's witness outside the defendant's presence and during a
recess in the defendant's cross-examination of such witness is not reversible error.
State v. Mosley, 75 N.M. 348, 404 P.2d 304 (1965) (decided under former law).

Requiring original court-appointed counsel to continue. - Where defendant claimed
it was error for trial court to require original counsel to continue in the case, with no
contention that he was prejudiced by the representation of original counsel, the claim
was no more than a claim that defendant had a right to choose his court-appointed



counsel, and he had no such right. State v. Williams, 83 N.M. 185, 489 P.2d 1183 (Ct.
App.), cert. denied, 83 N.M. 258, 490 P.2d 975 (1971) (decided under former law).

Objection to hearsay evidence promptly sustained. - The prompt sustaining of
defendant's objection and the admonition to disregard the answer cured any prejudicial
effect from testimony inadmissible because hearsay concerning the defendant's hitting
of a child, and the prosecutor's attempt to evade the trial court's exclusionary ruling did
not deprive defendant of a fair trial because objection to the question was promptly
sustained and the question was never answered. State v. King, 90 N.M. 377, 563 P.2d
1170 (Ct. App. 1977), overruled on other grounds State v. Reynolds, 98 N.M. 527, 650
P.2d 811 (1982).

Failure to prove surplusage in indictment. - Where the essential elements of the
crime of burglary of an automobile were established, the model and license of the
vehicle were surplusage in the indictment and need not be proved, thus failure to do so
did not constitute reversible error. State v. Newman, 83 N.M. 165, 489 P.2d 673 (Ct.
App. 1971) (decided under former law).

Refusal to strike testimony where witness does not remember making statement.
- It was not abuse of discretion by trial court to refuse to strike expert testimony from
record where witness did not deny that he gave testimony appearing in record, but
claimed only to not remember making statement. State v. Chavez, 84 N.M. 247, 501
P.2d 691 (Ct. App. 1972).

Failure to grant continuance when witness's name given to defendant day before
trial. - Defendant was entitled as a matter of law to a continuance to obtain a deposition
where state, after having provided defendant with a supposedly complete list of
witnesses to appear at trial, sought, over defendant's objections, to add an important
witness whose name the state had disclosed to the defendant's attorney by phone the
day before. Since the witness's testimony was critical and could not have been
reasonably anticipated, failure of trial court to grant such continuance constituted an
abuse of discretion and was so prejudicial of the substantial rights of the defendant as
to necessitate reversal. State v. Billington, 86 N.M. 44, 519 P.2d 140 (Ct. App. 1974).

Granting of separate trials to jointly-charged defendants is a matter resting within
the discretion of the trial judge, and this right to a separate trial is not to be equated with
the concept of fundamental error. This concept is bottomed upon the innocence of the
accused, or the corruption of justice. It is resorted to in a criminal case only if the
innocence of defendant appears indisputable, or the question of his guilt is so doubtful
that it would shock the conscience to permit his conviction to stand. State v. Carrillo, 82
N.M. 257, 479 P.2d 537 (Ct. App. 1970).

Where questioned evidence establishes matters not in dispute. - Where the only
probative effect the admission into evidence of prosecutrix's glasses could have had
was to establish their existence, and to establish that prosecutrix had been in the area
where they were found, and neither the existence of the glasses nor the fact that



prosecutrix had been at the place where they were found is in dispute, their admission
could not possibly have prejudiced defendant. State v. Carrillo, 82 N.M. 257, 479 P.2d
537 (Ct. App. 1970).

Inference from lineup identification testimony held not prejudicial. - Where
defendant was positively identified by other testimony to which no objection was made,
any inference from stricken lineup testimony could not be considered to be so
prejudicial that the trial court was required to grant a mistrial when defendant never
asked for a mistrial. State v. Hunt, 83 N.M. 546, 494 P.2d 624 (Ct. App. 1972).

Not keeping jury together. - Where there is absolutely no showing of any prejudice
that the jury was not kept together constitutes no error. State v. Rose, 79 N.M. 277, 442
P.2d 589 (1968), cert. denied, 393 U.S. 1028, 89 S. Ct. 626, 21 L. Ed. 2d 571 (1969)
(decided under former law).

Inadvertent reference to other charges pending against defendant. - Where the
inadvertent conduct of the trial court in referring to other charges pending against
defendant was of such minor significance that the appellate court was unable to ascribe
to it any improper suggestion by the court or improper effect upon the jury, there was no
prejudicial error. State v. Foster, 83 N.M. 128, 489 P.2d 408 (Ct. App. 1971) (decided
under former law).

Where error in judgment is result of inadvertence, it is subject to amendment to
conform with the verdict. State v. Soliz, 79 N.M. 263, 442 P.2d 575 (1968) (decided
under former law).

Court addressing witness by first name. - Fact that the court, in asking the first
guestion, addressed the expert witness by his first name was an impropriety on the part
of the court, but it was in no way questioned at the time, and was of such minor
significance that it could not have been prejudicial. State v. Favela, 79 N.M. 490, 444
P.2d 1001 (Ct. App. 1968) (decided under former law).

Failure to instruct jury on essential elements of crime charged. - A jury must be
instructed on the essential elements of the crime charged. State v. Kendall, 90 N.M.
236, 561 P.2d 935 (Ct. App.), modified, 90 N.M. 191, 561 P.2d 464 (1977).

Supplying impeachment instruction that had been omitted. - Where the court acted
immediately to supply the impeachment instruction as soon as its omission became
known and appellant availed himself fully of the opportunity to argue the point prior to
the state's closing its argument, appellant has not met the burden imposed upon him
and the error was harmless. State v. Lindwood, 79 N.M. 439, 444 P.2d 766 (Ct. App.
1968) (decided under former law).

Where evidence does not support numerous instructions given jury. - Defendant
convicted of first-degree murder for killing the victim by striking her with a cinder block
after allegedly raping her was entitled to reversal of conviction, even in absence of



objection by defendant at trial, where evidence supported judge's instruction on willful,
deliberate or premeditated killing, but did not support instructions on theories of felony
murder; murder by act dangerous to others, indicating depraved mind; or murder from
deliberate and premeditated design unlawfully and maliciously to effect death of any
human being (transferred intent). Such error was fundamental, since an intolerable
amount of confusion was introduced into the case, and defendant could have been
convicted without proof of all necessary elements. State v. DeSantos, 89 N.M. 458, 553
P.2d 1265 (1976).

Laying of no foundation for testimony found harmless. - Even if no foundation had
been laid for the witness to characterize the substance sold as marijuana, the error in
allowing testimony was harmless because that fact had been stipulated by expert
witness. State v. Latham, 83 N.M. 530, 494 P.2d 192 (Ct. App. 1972).

Waiver of defect in instructions by failure to object. - Although appellant moved at
the close of the state's case as well as at the close of all testimony, and by motion for a
new trial after verdict, to dismiss the charges because of a failure of proof to support a
conviction of murder either in the first or second degree or of manslaughter, where no
objection to the jury being instructed on manslaughter along with the two degrees of
murder was stated in the record, this constitutes a waiver of errors or defects in the
instructions. State v. Lopez, 79 N.M. 282, 442 P.2d 594 (1968) (decided under former
law).

Mistrial motion used to specify fundamental trial error. - Use of the motion for a
mistrial is not appropriately addressed to mere erroneous rulings of law, but generally is
used to specify such fundamental error in a trial as to vitiate the result. State v. Day, 94
N.M. 753, 617 P.2d 142, cert. denied, 449 U.S. 860, 101 S. Ct. 163,66 L. Ed. 2d 77
(1980).

Motion for mistrial is addressed to trial court's discretion and is reviewable for an
abuse of discretion. State v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App. 1977).

Granting of continuance is within discretion of court, and absent a showing of
abuse of discretion the trial court's decision will stand. State v. Blea, 88 N.M. 538, 543
P.2d 831 (Ct. App.), cert. denied, 89 N.M. 5, 546 P.2d 70 (1975).

Admission of evidence is matter within discretion of court. - The admission or
exclusion of evidence in the trial of a criminal case is a matter within the sound
discretion of the trial court and will not be disturbed on appeal unless there has been a
clear abuse. State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).

Clerical error not precluding amendment of information. - Where, because of a
clerical error, the written bind-over order omitted two crimes with which the defendant
had been charged, and the magistrate had in fact orally announced that he was binding
over the defendant on those counts, the written bind-over order was subsequently
effectively amended to conform to the oral order, and the original information could be



amended to conform to the bind-over order. State v. Coates, 103 N.M. 353, 707 P.2d
1163 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Counsel's reference, in presence of
sequestered witness in state criminal trial, to testimony of another witness as ground for
mistrial or reversal, 24 A.L.R.4th 488.

Failure to object to improper questions or comments as to defendant's pretrial silence or
failure to testify as constituting waiver of right to complain of error - modern cases, 32
A.L.R.4th 774.

Prosecutor's appeal in criminal case to racial, national, or religious prejudice as ground
for mistrial, new trial, reversal, or vacation of sentence - modern cases, 70 A.L.R.4th
664.

5-114. Decorum of grand jury proceedings.

In addition to the persons authorized by law to be present during testimony before the
grand jury, upon motion of the state or request of the grand jury, the district court may
designate one or more baliliffs or security officers to be present during testimony before
the grand jury, upon a showing that it is reasonably necessary to preserve the decorum
of the proceedings or the safety of the participants in the grand jury proceedings. All
deliberations of the grand jury will be conducted in a private room outside the hearing or
presence of any person other than grand jury members.
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This rule was adopted by the supreme court to provide a procedure for the designation
of a baliliff or other security officer to be present during testimony of withesses.

Subsequent to the adoption of this rule, the legislature amended Section 31-6-4 NMSA
1978 to provide during the taking of testimony before the grand jury for the presence of
security officers. Section 31-6-7 NMSA 1978 provides that "the district court shall assign
court reporters, baliliffs, interpreters, clerks or other persons as required to aid the grand
jury in carrying out its duties". See Davis v. Traub, 90 N.M. 498, 565 P.2d 1015 (1977),
where prior to the adoption of this rule and the amendment of Section 31-6-4 NMSA
1978, the New Mexico Supreme Court held under former Sections 31-6-4 and 31-6-7
NMSA 1978 that only members of the legal staff of the attorney general and district
attorney were authorized to be present during the taking of testimony of the grand jury.
Under this rule a bailiff or security officer may be designated to be present at the grand
jury only during the taking of testimony, upon a showing that a withess may disrupt the
decorum of the proceedings or otherwise create a risk to the safety of the grand jurors.
Section 31-6-4 NMSA 1978 (as amended by Laws 1981, Chapter 262, Section 2)
provides that such security personnel may be present only by leave of the court and
only if they are not potential witnesses or interested parties.



ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - Presence of persons not authorized by
Rule 6(d) of Federal Rules of Criminal Procedure during session of grand jury as
warranting dismissal of indictment, 68 A.L.R. Fed. 798.

5-115. Conduct of court proceedings.

A. Judicial proceedings. Judicial proceedings should be conducted with fitting dignity
and decorum, in a manner conducive to undisturbed deliberation, indicative of their
importance to the people and to the litigants, and in an atmosphere that bespeaks the
responsibilities of those who are charged with the administration of justice.

B. Nonjudicial proceedings. Proceedings, other than judicial proceedings, designed
and carried out primarily as ceremonies, and conducted with dignity by judges in open
court, may properly be photographed in, or broadcast from, the courtroom with the
permission and under the supervision of the court.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - Propriety and prejudicial effect of
gagging, shackling or otherwise physically restraining accused during course of state
criminal trial, 90 A.L.R.3d 17.

Exclusion of public from state criminal trial in order to preserve confidentiality of
undercover witness, 54 A.L.R.4th 1156.

Exclusion of public from state criminal trial in order to prevent disturbance by spectators
or defendant, 55 A.L.R.4th 1170.

Exclusion of public from state criminal trial in order to avoid intimidation of witness, 55
A.L.R.4th 1196.

23A C.J.S. Criminal Law § 1145 et seq.

5-116. Witness immunity.

A. Issuance of order. If a person has been or may be called to testify or to produce a
record, document, or other object in an official proceeding conducted under the
authority of a court or grand jury, the district court for the judicial district in which the
official proceeding is or may be held may, upon the written application of the
prosecuting attorney, issue a written order requiring the person to testify or to produce
the record, document or other object notwithstanding his privilege against self-
incrimination.



B. Application. The court may grant the application and issue a written order pursuant
to this rule if it finds:

(1) the testimony, or the record, document or other object may be necessary to the
public interest; and

(2) the person has refused or is likely to refuse to testify or to produce the record,
document or other subject on the basis of his privilege against self-incrimination.
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This rule, together with Rule 11-412, creates a procedure for supplanting the privilege
against self-incrimination by a grant of immunity from the court on written application of
the prosecuting attorney. This rule was amended in 1979 to implement the general
witness immunity statute (Section 31-6-15 NMSA 1978) enacted by the 1979 session of
the legislature and to eliminate the conflict between the Rules of Evidence and Rules of
Criminal Procedure. Section 31-6-15 NMSA 1978 is arguably broader than its federal
counterpart, 18 USCA 88 6002 and 6003.

It has been argued that Section 31-3A-1 NMSA 1978 (recompiled as Section 31-6-15
NMSA 1978) is limited to grand jury cases. The court of appeals in State v. Romero, 96
N.M. 795, 635 P.2d 998 (Ct. App.), cert. denied, 97 N.M. 483, 641 P.2d 514 (1981) held
that even if the court were to limit the statutory provision to grand jury proceedings, Rule
11-412 provides for immunity in other cases.

There are two types of witness immunity, the so-called "use and derivative use"
immunity rule and the so-called "transactional immunity” rule. Use and derivative use
immunity was held to be co-extensive with the scope of the Fifth Amendment privilege
against self-incrimination in Kastigar v. United States, 406 U.S. 441 (1972). See also,
Zicarelli v. New Jersey State Commission, 406 U.S. 472 (1972). The so-called
"transactional immunity"” rule affords the witness considerably broader protection than
does the Fifth Amendment privilege. Kastigar v. United States, supra, 406 U.S. at 453.
See also, Murphy v. Waterfront Commission, 378 U.S. 52 (1964). See generally, Note,
82 Yale L.J. 171 (1972); Note, 58 Va. L. Rev. 1099 (1972); Note, 32 Md. L. Rev. 289
(21972).

Although prior to the 1980 amendments, this rule did not specifically require a party to
make a written application for the court to issue a written order granting immunity, the
New Mexico Supreme Court held that the application and order must be written. See
Campose v. State, 91 N.M. 745, 580 P.2d 966 (1978). This rule was amended in 1979
to require a written application in accordance with the Campos decision.

In addition to Section 31-6-15 NMSA 1978, New Mexico has several specific statutes
providing for witness immunity: (all references to NMSA 1978) Section 28-1-4A,
transactional immunity, human rights commission cases; Section 17-2-11, transactional
and use immunity, game and fish violations; Section 30-9-6, transactional immunity,



prostitution cases; Section 30-19-14, transactional immunity, gambling; Section 51-1-30,
transactional immunity, unemployment compensation; transactional immunity,
superintendent of insurance; Section 63-7-7, use immunity, corporation commission;
and Section 70-2-8, transactional immunity, oil conservation commission.

This commentary was amended in 1982 to comply with the court of appeals decision in
State v. Sanchez, 98 N.M. 428, 649 P.2d 496 (Ct. App.), cert. denied, 98 N.M. 478, 649
P.2d 1391 (1982). Originally, the committee was of the opinion that either the
prosecution or the defense could apply for a witness to be granted immunity. In
Sanchez, supra, the court of appeals expressly negated this view.

We find that Rule 58 [see now this rule] controls the procedural method for seeking a
grant of witness immunity and restricts applications for immunity to those initiated by the
prosecution. Except where coupled with a showing of prosecutional misconduct, refusal
of the prosecution to seek a grant of witness immunity for a defense witness or refusal
of the trial court to fashion a remedy to extend use immunity to a defense witness, does
not constitute a denial of due process to the defendant.

Id. at 503.

ANNOTATIONS
Cross-references. - For statute on witness immunity, see 31-6-15 NMSA 1978.
For rule on use of evidence obtained under immunity order, see Rule 11-412.

Compliance with the procedural requirements of this rule is mandatory. State v.
Sanchez, 98 N.M. 428, 649 P.2d 496 (Ct. App. 1982).

A defendant has no sixth amendment right to demand that any witness he
chooses be immunized, and the prosecution's refusal to grant immunity to a defense
witness who would allegedly offer exculpatory testimony to a defendant did not amount
to a denial of due process or a violation of sixth amendment rights. State v. Sanchez, 98
N.M. 428, 649 P.2d 496 (Ct. App. 1982).

Generally as to privilege against self-incrimination. - Unless protected by an
authorized immunity order, no withess can be required to give testimony which either
directly or indirectly tends to incriminate him or to form a link in a chain of circumstances
that might result in punishment for crime. Campos v. State, 91 N.M. 745, 580 P.2d 966
(1978).

Self-incriminating testimony from defendant compelled to testify cannot be
admitted in later proceedings. - A defendant who is compelled to testify about criminal
activities or prior convictions that might otherwise be self-incriminating in a later
proceeding may not have such evidence admitted against him in those later
proceedings. The protection of the defendant's fifth amendment rights in this manner



fully compensates for any failure by the state or the trial court to comply with this rule.
State v. Urioste, 95 N.M. 712, 625 P.2d 1229 (Ct. App. 1980).

Absent constitutional or statutory enablement, neither district attorney nor
district court may grant immunity from a prosecution to which incriminating answers
might expose a witness. Campos v. State, 91 N.M. 745, 580 P.2d 966 (1978).

Purpose of rule. - This rule was promulgated and approved by the supreme court to
provide a method by which a grant of immunity could be secured and the constitutional
prescription against self-incrimination protected. Campos v. State, 91 N.M. 745, 580
P.2d 966 (1978)(decided prior to 1980 amendment).

Validity of rule. - This rule is valid. State v. Gabaldon, 92 N.M. 230, 585 P.2d 1352 (Ct.
App.), cert. denied, 92 N.M. 260, 586 P.2d 1089 (1978).

Although the validity of Subdivision (a) (see now Paragraph A) is questionable because
immunity from prosecution is qualitatively different from the privilege not to testify and
the granting of immunity is a legislative function, nevertheless the court of appeals has
no authority to set aside a rule adopted by the New Mexico Supreme Court. State v.
Thoreen, 91 N.M. 624, 578 P.2d 325 (Ct. App.), cert. denied, 91 N.M. 610, 577 P.2d
1256 (1978) (decided prior to 1980 amendment).

Requisites of application and order. - This rule requires an application (held to mean
"written application") by the district attorney and an order (held to mean "written order")
by the trial court ordering the person to testify; the order must also contain the specific
condition that the state shall forego the prosecution of the person for criminal conduct
about which he is questioned and testifies. Campos v. State, 91 N.M. 745, 580 P.2d 966
(1978)(decided prior to 1980 amendment).

No authority to demand immunity for witness by the defense in New Mexico. State
v. Cheadle, 101 N.M. 282, 681 P.2d 708 (1983), cert. denied, 466 U.S. 945, 104 S. Ct.
1930, 80 L. Ed. 2d 475 (1984).

Use immunity under New Mexico law is available only at request of the state and
there is no statutory or judicial provision for a defendant's invocation of use immunity for
a witness; defendant suffered no prejudice necessary to find ineffective assistance of
counsel as result of failure of his attorney to find use immunity statute where defendant
did not demonstrate that prosecution would have granted witness immunity, thereby
permitting witness to testify even if defense attorney had discovered the statute. McGee
v. Crist, 739 F.2d 505 (10th Cir. 1984).

Limitations to derivative use immunity. - Section 31-6-15 NMSA 1986, and its
implementing rules, 11-412 SCRA 1986 and this rule, allow the government to compel a
witness to testify and then prosecute the witness for the crimes mentioned in the
compelled testimony, as long as neither the testimony itself nor any information directly
or indirectly derived from the testimony is used in the prosecution. However, it is not



enough for the prosecutor to simply assert that all evidence to be used at trial was
obtained prior to the defendant's immunized testimony; instead the state should have
included testimony from key witnesses, along with testimony from the prosecutor and
the investigators, that the witnesses had not had access or otherwise been exposed to
the defendant's immunized testimony. State v. Vallejos, 118 N.M. 572, 883 P.2d 1269
(1994).

No due process violation where defendant ignored opportunity to explain
request. - Where the trial court suggested an in camera hearing and the prosecutor
suggested an in camera hearing with the prosecutor excluded, but the defendant did not
respond to these suggestions and did not take advantage of the opportunity to explain
to the court how a potential witness' testimony might be exculpatory and grant of
immunity thus might be in the public interest, the defendant was in no position to
complain that due process was violated. State v. Thoreen, 91 N.M. 624, 578 P.2d 325
(Ct. App.), cert. denied, 91 N.M. 610, 577 P.2d 1256 (1978) (decided prior to 1980
amendment).

Defective grant of immunity. - Defendant failed to show any prejudice resulting from
witness's exculpatory testimony given under a defective grant of immunity. State v.
Summerall , 105 N.M. 82, 728 P.2d 833 (1986).

Rule does not preclude enforcement of other agreements. - Although this rule
applies only to immunity from prosecution, this does not mean that other agreements
are not to be enforced. Agreements for reduced charges have been enforced within the
dictates of due process; that is, on constitutional grounds. State v. Gabaldon, 92 N.M.
230, 585 P.2d 1352 (Ct. App.), cert. denied, 92 N.M. 260, 586 P.2d 1089 (1978).

Agreement for reduced sentence if conviction occurs is enforceable agreement
on due process grounds and is a type of agreement not covered and not prohibited by
this rule. State v. Gabaldon, 92 N.M. 230, 585 P.2d 1352 (Ct. App.), cert. denied, 92
N.M. 260, 586 P.2d 1089 (1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88 146 to
153.

Right of immune jury witness to obtain access to government affidavits and other
supporting materials in order to challenge legality of court-ordered wiretap or electronic
surveillance which provided basis for questions asked in grand jury proceedings, 60
A.L.R. Fed. 706.

22 C.J.S. Criminal Law § 78 et seq.

5-117. Exhibits.



A. Receipt. The court reporter or tape monitor shall deliver to the clerk of the court all
tendered exhibits and a receipt listing the exhibits. Upon receipt of the exhibits, the clerk
shall sign the receipt and file a copy in the court file.

B. Return. Unless otherwise ordered by the court, after notice to the parties or their
attorneys in the manner set forth in this rule, all exhibits delivered to the clerk may be
returned to the attorney or party tendering the exhibit as evidence.

C. Notice. Prior to returning the exhibits to the attorney or party tendering the exhibit as
evidence, the clerk shall give written notice to all parties or their attorneys that, unless
otherwise ordered by the court, the exhibits in custody of the clerk will be returned to the
attorney or party tendering the exhibit or otherwise disposed of after the expiration of
sixty (60) days from the date of mailing of such notice. The clerk shall give the written
notice required by this paragraph:

(1) within ninety (90) days after final disposition of the case, or

(2) if there is an appeal and a new trial has not been ordered, within thirty (30) days
after the filing of the mandate in the district court.

D. Preservation of exhibits. Upon motion, the court may order any exhibit preserved
by the court or disposed of in the manner ordered by the court.

[Adopted, effective August 1, 1989.]

5-118. Form of papers.

All pleadings and papers, except exhibits, filed in the district court or served upon a
party, shall be: clearly legible; typewritten or printed on good quality white paper eight
and one-half by eleven (8 1/2 x 11) inches in size, with a left margin of one and one-half
(1 1/2) inches, a right margin of one-half (1/2) inch, and top and bottom margins of one
and one-half (1 1/2) inches; with consecutive page numbers at the bottom; and stapled
at the upper left hand corner; and, except for a cover page, shall be typed or printed
using pica (10 pitch) type style or a twelve (12) point typeface. A space of at least two
and one-half (2 1/2) by two and one-half (2 1/2) inches for the clerk's recording stamp
shall be left in the upper right-hand corner of the first page of each pleading. The
contents, except quotations, shall be double spaced. Exhibits which are copies of
original documents may be reproduced from originals by any duplicating or copying
process which produces a clear black image on white paper. The size of any exhibits
shall be their original size or any smaller size not less than eight and one-half by eleven
(8 1/2 x 11) inches.

[Effective January 1, 1994 ]

ANNOTATIONS



Effective dates. - Pursuant to a court order dated August 27, 1993, this rule is effective
for pleadings and papers filed in the district courts on or after January 1, 1994.

ARTICLE 2
INITIATION OF PROCEEDINGS

Rule

5-201. Methods of prosecution.

A. Commencement of prosecution. A prosecution may be commenced by the filing of:
(1) a complaint;

(2) an information; or

(3) an indictment.

B. Complaint. A complaint is a sworn written statement of the facts, the common name
of the offense and, if applicable, a specific section number of New Mexico Statutes
which defines the offense. Complaints shall be substantially in the form approved by the
court administrator.

C. Information. An information is a written statement, signed by the district attorney,
containing the essential facts, common name of the offense and, if applicable, a specific
section number of the New Mexico Statutes which defines the offense. It may be filed
only in the district court. Informations shall be substantially in the form approved by the
court administrator, and shall state the names of all withesses upon whose testimony
the information is based. An information shall be filed within thirty (30) days after
completion of a preliminary examination or waiver thereof unless such time is extended
by the court upon motion of the district attorney.

D. Indictments. An indictment is a written statement returned by a grand jury containing
the essential facts constituting the offense, common name of the offense and, if
applicable, a specific section number of the New Mexico Statutes which defines the
offense. All indictments shall be signed by the foreman of the grand jury. Indictments
shall be substantially in the form prescribed by the court administrator. The names of all
witnesses upon whose testimony an indictment is based shall appear on the indictment.

*kkkhkkhkkhkikhkihkhkkkkhkhkhkk*k

The Complaint. This rule governs complaints filed in the district court. In almost all
cases a complaint will be filed in the magistrate court and will be governed by Rule 6-
201. If the complaint charges a petty misdemeanor or misdemeanor, the magistrate will
have jurisdiction to try the case. See 35-3-4A NMSA 1978. If the complaint charges a



capital, felonious or other infamous crime, the defendant may be held to answer only on
an information or indictment. N.M. Const., art. 2, § 14. See State v. Marrujo, 79 N.M.
363, 443 P.2d 856 (1968). If the complaint charges a crime which is not within the
magistrate court jurisdiction, the magistrate may only:

(1) determine initially if there is probable cause upon which to confine the defendant;
(2) advise the defendant of his rights at the first appearance;

(3) set and review conditions of release; and

(4) conduct preliminary examinations. See 35-3-4 NMSA 1978.

Under this rule, Rule 6-201 and Rule 7-201, a complaint must state the common name
of the offense, and, if applicable, the specific section number of the New Mexico
Statutes which defines the offense. Two decisions of the court of appeals interpreting
the former magistrate rule indicate that the complaint must carefully set forth the name
and section number. In State v. Raley, 86 N.M. 190, 521 P.2d 1031 (Ct. App.), cert.
denied, 86 N.M. 189, 521 P.2d 1030 (1974), the court held that the initials "D.W.I." were
insufficient to state the common name of the offense. In State v. Nixon, 89 N.M. 129,
548 P.2d 91 (Ct. App. 1976), the court held that it is not necessary to charge a specific
subsection of the statutes. In both cases the court determined that the complaint must
be dismissed. However, since the cases were decided under the former magistrate
rules, there is no discussion of Rule 6-303 of the present magistrate rules governing
technical defects in the pleadings. See also Rule 5-204, an identical rule in the Rules of
Criminal Procedure for the District Courts, and commentary.

The Information. This rule allows a prosecution to be commenced by the filing of the
information. As a practical matter, the prosecution is generally commenced by the filing
of the complaint in the magistrate court followed by either an indictment or a preliminary
hearing and information. Nothing, however, prohibits the prosecution from first filing the
information. See State v. Bailey, 62 N.M. 111, 305 P.2d 725 (1957). See also Pearce v.
Cox, 354 F.2d 884 (10th Cir. 1965). In that event the accused is not required to plead to
the information and may move the court to remand the case for a preliminary hearing.
See Paragraph C of Rule 5-601 and commentary. After the preliminary hearing, the
defendant can then be tried upon the information filed prior to the preliminary hearing.
State v. Nelson, 63 N.M. 428, 321 P.2d 202 (1958).

If the prosecution has been commenced by the filing of a complaint in the magistrate
court and a preliminary hearing has been held, Paragraph C of this rule requires that the
information be filed within thirty (30) days after completion of the preliminary
examination. The information must conform to the bind-over order of the magistrate.
State v. Melendrez, 49 N.M. 181, 159 P.2d 768 (1945). It does not have to conform to
the complaint which initiated the prosecution in the magistrate court. State v. Vasquez,
80 N.M. 586, 458 P.2d 838 (Ct. App. 1968).



The provision of Paragraph C of this rule requiring the information to contain the
essential facts was taken from Rule 7 of the Federal Rules of Criminal Procedure. See
generally, 1 Orfield, Criminal Procedure under the Federal Rules § § 7:83-7:87 (1966).
The United States Supreme Court has indicated that the pleading under Federal Rule 7
must be tested by two general criteria: (1) whether the pleading contains the elements
of the offense to sufficiently apprise the defendant of what he must be prepared to meet;
(2) whether he is accurately apprised of the charge so as to know if he is entitled to
plead a former acquittal or conviction under the double jeopardy clause of the fifth
amendment to the United States constitution. Russell v. United States, 369 U.S. 749,
763-64, 82 S. Ct. 1038, 1046-49, 8 L. Ed. 2d 240, 250 (1962). Compare State v. Vigil,
85 N.M. 328, 512 P.2d 88 (Ct. App. 1973), with State v. Foster, 87 N.M. 155, 530 P.2d
949 (Ct. App. 1974).

This rule must also be read in conjunction with Rule 5-204 and Paragraphs A and B of
Rule 5-205. Paragraphs A and B of Rule 5-205 identify certain allegations which need
not be included in the pleading. Rule 5-204 indicates that the pleading is not invalid
because of defects, errors and omissions. In addition, the court of appeals has held that
any asserted failure of the pleading to allege essential facts must be accompanied by a
showing of prejudice due to that failure. State v. Cutnose, 87 N.M. 307, 532 P.2d 896
(Ct. App.), cert. denied, 87 N.M. 299, 532 P.2d 888 (1974).

Paragraph C of this rule requires that the information be signed by the district attorney.
See N.M. Const., art. I, § 14. This requirement can be met by the signature of an
assistant district attorney. See 36-1-2 NMSA 1978. The constitution also indicates that
the information may be filed by the attorney general. See also 8-5-3 NMSA 1978. The
deputy or an assistant attorney general would have the same authority as the attorney
general. See 8-5-5 NMSA 1978.

Section 20 of Article 20 of the New Mexico Constitution contains language which would
indicate that the accused must waive an indictment if the state proceeds by information.
However, it has been held that Section 14 of Article 2 of the constitution, the section
allowing prosecution by information, eliminated the necessity of a waiver of a grand jury
indictment. See State v. Flores, 79 N.M. 420, 444 P.2d 605 (Ct. App. 1968).

For interpretation of the common name and specific statute section provisions of the
information, see the discussion of the elements of a complaint, above.

The Indictment. For the law governing the grand jury procedure and return of
indictments, see 31-6-1 NMSA 1978 et seq. The elements of an indictment are the
same as required for an information and would be interpreted by the same criteria. See
e.g., State v. Cutnose, 87 N.M. 307, 532 P.2d 896 (Ct. App.), cert. denied, 87 N.M. 299,
532 P.2d 888 (1974). The state may proceed by indictment in the district court even if
the prosecution was initiated originally by the filing of a complaint in the magistrate
court. See State v. Peavler, 88 N.M. 125, 537 P.2d 1387 (1975); State v. Ergenbright,
84 N.M. 662, 506 P.2d 1209 (1973); State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct.
App.), cert. denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971). This practice



was recognized by the supreme court in the adoption of Paragraph E of Rule 6-202
which provides that if the defendant is indicted prior to the preliminary examination, the
magistrate shall take no further action.

ANNOTATIONS
|. GENERAL CONSIDERATION.

Cross-references. - For defects, errors and amendment of information or indictment,
see Rule 5-204.

For filing of complaint, see Rule 5-207.

For criminal complaint form, see Form 9-201.
For criminal information form, see Form 9-203.
For grand jury indictment form, see Form 9-204.

Compiler's note. - Paragraph A is similar to Rule 12(a) of the Federal Rules of Criminal
Procedure.

Paragraph B is similar to Rule 3 of the Federal Rules of Criminal Procedure.
Paragraphs C and D are similar to Rule 7(c) of the Federal Rules of Criminal Procedure.

Constitutional rights not denied where information used rather than indictment. -
There is no denial of a state or federal constitutional right where a defendant is
proceeded against by information rather than by grand jury indictment. State v. Franklin,
79 N.M. 608, 446 P.2d 883 (1968), cert. denied, 394 U.S. 965, 89 S. Ct. 1318, 22 L. Ed.
2d 566 (1969).

A person who is arrested before an information is filed is not forthwith entitled to grand
jury action in his case and the subsequent filing of an information does not violate N.M.
Const., art. XX, 8 20, relating to waiver of indictment and plea to information in form of
indictment. State v. Reyes, 78 N.M. 527, 433 P.2d 506 (Ct. App. 1967) (decided under
former law).

Testimony by witness not listed. - Whether withess who was not listed on the
indictment, as required by 41-6-47, 1953 Comp., could be allowed to testify in rebuttal
was a matter within the discretion of the trial court. State v. Barboa, 84 N.M. 675, 506
P.2d 1222 (Ct. App. 1973) (decided under former law).

Right to preliminary examination. - When the charge is by criminal information,
defendant had a right to a preliminary examination. State v. Vasquez, 80 N.M. 586, 458
P.2d 838 (Ct. App. 1969) (decided under former law).



When charged by criminal information, a defendant has a right to a preliminary
examination. No such right exists if the defendant is indicted by a grand jury. State v.
Burk, 82 N.M. 466, 483 P.2d 940 (Ct. App.), cert. denied, 404 U.S. 955, 92 S. Ct. 309,
30 L. Ed. 2d 271 (1971) (decided under former law).

Which is critical stage. - Where complaint and information are utilized in lieu of
indictment, the preliminary hearing has been held to be a critical stage of the criminal
process for purposes of applying the right-to-counsel provision of U.S. Const., amend.
VI. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct. App.), cert. denied, 404 U.S. 955, 92
S. Ct. 309, 30 L. Ed. 2d 271 (1971) (decided under former law).

Which can be waived. - Pleading to an information waives the right to a preliminary
hearing or to challenge any formal defects therein. State v. Paul, 82 N.M. 619, 485 P.2d
375 (Ct. App.), cert. denied, 82 N.M. 601, 485 P.2d 357 (1971) (decided under former
law).

Use of specific or general statutes. - For a specific and not a general statute to apply

to a crime the specific and general statute must condemn the same offense, that is, the

same proof is required under either the specific or general statute. State v. Gutierrez, 88
N.M. 448, 541 P.2d 628 (Ct. App. 1975).

Law reviews. - For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules,"” see 6 N.M.L. Rev. 331 (1976).

For comment, "The Use of an Information Following the Return of a Grand Jury No Bill:
State v. Joe Nestor Chavez," see 10 N.M.L. Rev. 217 (1979-80).

For annual survey of New Mexico law relating to criminal law, see 12 N.M.L. Rev. 229
(1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Actions § 70 et seq.

Bail: effect on liability of bail bond surety of state's delay in obtaining indictment or
bringing defendant to trial, 32 A.L.R.4th 600.

Limitations on state prosecuting attorney's discretion to initiate prosecution by
indictment or by information, 44 A.L.R.4th 401.

1A C.J.S. Actions 88 237 to 242.

[I. COMMENCEMENT OF PROSECUTION.
Indictments to be filed. - Neither the New Mexico Constitution nor these rules require
that indictments be "returned in open court." Those provisions speak only in terms of

"filing." State v. Ellis, 89 N.M. 194, 548 P.2d 1212 (Ct. App.), cert. denied, 89 N.M. 206,
549 P.2d 284 (1976).



District court acquires jurisdiction over criminal charge upon filing information.
State v. Vasquez, 80 N.M. 586, 458 P.2d 838 (Ct. App. 1969) (decided under former
law).

Where no complaint, information or indictment has been filed which names the
accused, no criminal prosecution has been commenced and the defendant is not an
"accused" or a "defendant."” Sanchez v. Attorney Gen., 93 N.M. 210, 598 P.2d 1170 (Ct.
App. 1979).

Constitutional provisions. - Under N.M. Const., art. Il, 8 14, for capital, felonious or
infamous crimes a defendant may be proceeded against either by a grand jury
indictment or by a criminal information. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct.
App.), cert. denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971).

State to choose information or indictment. - The choice to proceed by information or
indictment is that of the state. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct. App.), cert.
denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971).

Charge need not be dismissed because of unverified information. - It is error for
the trial court to dismiss robbery charges on the ground of an unverified information,
where the prosecution has been commenced by criminal complaint, and defendants
have already been arrested and have appeared at a preliminary examination before the
information is filed. State v. Smallwood, 94 N.M. 225, 608 P.2d 537 (Ct. App. 1980).

[ll. COMPLAINT.

Charge of burglary and grand larceny. - A criminal complaint subscribed by a county
sheriff and charging defendant with burglary and grand larceny was insufficient to
invoke the jurisdiction of the court in that the crimes charged therein purport to be in
each case a felony and such as can be prosecuted only upon indictment or presentment
by a grand jury, or by an information filed by the district attorney, attorney general or
their deputies, as required by N.M. Const., art. Il, § 14. State v. Chacon, 62 N.M. 291,
309 P.2d 230 (1957).

Defective complaint. - To the extent that the complaint against defendant, standing
alone, could be considered jurisdictionally defective for not setting forth all of the
elements listed in this rule, any such defect was cured by the bill of particulars filed by
the state; and even if complaint were defective, such defect would not be jurisdictional.
State v. Pina, 90 N.M. 181, 561 P.2d 43 (Ct. App. 1977).

V. INFORMATION.
A. IN GENERAL.

Constitutionality of provisions permitting felony prosecution by information. - The
provisions of N.M. Const., art. Il, § 14, permitting the prosecution of a felony by



information, does not violate either U.S. Const., amend. V, requirement of a grand jury
indictment or the due process clause of the U.S. Const., amend. XIV. State v. Reyes, 78
N.M. 527, 433 P.2d 506 (Ct. App. 1967).

The purpose of a criminal information is to furnish the accused with such a
description of the charge against him as will enable him to prepare a defense and to
make his conviction or acquittal res judicata against a subsequent prosecution for the
same offense. State v. Stephens, 93 N.M. 458, 601 P.2d 428 (1979); State v. Naranjo,
94 N.M. 407, 611 P.2d 1101 (1980); State v. Martin, 94 N.M. 251, 609 P.2d 333 (Ct.
App.), cert. denied, 94 N.M. 628, 614 P.2d 545 (1980).

The purpose of a criminal information is to furnish the accused with such a description
of the charge against him as will enable him to make a defense, to make his conviction
or acquittal res judicata against a subsequent prosecution for the same offense, and to
give the court reasonable information as to the nature and character of the crime
charged. State v. Herrod, 84 N.M. 418, 504 P.2d 26 (Ct. App. 1972) (decided under
former law).

The purpose of a criminal information is to furnish the accused with such a description
of the charge against him as will enable him to make a defense. State ex rel. Apodaca
v. Our Chapel of Memories of N.M., Inc., 74 N.M. 201, 392 P.2d 347 (1964) (decided
under former law).

The object of an information is first to furnish an accused with a description of the
charge against him as will enable him to make his defense and to avail himself of his
conviction or acquittal against a subsequent prosecution for the same offense; and
second, that the court may be informed as to the facts alleged so it may determine
whether the facts are sufficient to support a conviction, if one should be had. Ex parte
Williams, 58 N.M. 37, 265 P.2d 359 (1954) (decided under former law).

Information and bill of particulars read together. - In determining whether the acts
alleged constitute the offense, the information and the bill of particulars are to be read
together as a single instrument. When read together, if the acts alleged do not
constitute the offense charged, the information may be quashed. State v. Putman, 78
N.M. 552, 434 P.2d 77 (Ct. App. 1967) (decided under former law).

Bill of particulars to be furnished even though information valid. - Bill of particulars
must still be furnished, if requested, even though information is valid under the
constitution and statutes. State v. Graves, 73 N.M. 79, 385 P.2d 635 (1963) (decided
under former law).

Waiver of relief for violation. - Any relief available for a Subdivision (c) (see now
Paragraph C) violation is waived where this violation is raised for the first time on
appeal. State v. Keener, 97 N.M. 295, 639 P.2d 582 (Ct. App. 1981).

B. ESSENTIAL FACTS.



Charge of criminal sexual penetration. - Where the information charged that
defendant committed an act of sexual intercourse with a female under the age of 16
years, who was not his wife, the facts were a sufficient charge of the "essential facts" of
statutory rape (now criminal sexual penetration), and the information did not fail to
charge a crime by not specifically stating the sex and age of defendant. State v. Vigil, 85
N.M. 328, 512 P.2d 88 (Ct. App. 1973).

An information containing an open charge of murder meets all the requirements of
this rule where it contains the essential facts and refers to the common name of the
offense and to the applicable statutory section. State v. Stephens, 93 N.M. 458, 601
P.2d 428 (1979).

C. SUFFICIENCY OF REFERENCE TO OFFENSE.

Charge of larceny of sheep is sufficient and may be supplemented by a bill of
particulars. State v. Shroyer, 49 N.M. 196, 160 P.2d 444 (1945) (decided under former
law).

Charge defendant burglarized outhouse in nighttime was sufficient under 40-9-7,
1953 Comp. (now repealed), relating to burglary and unlawful entry. State v. Mares, 61
N.M. 46, 294 P.2d 284 (1956) (decided under former law).

Charge of grand larceny contrary to 40-45-2, 1953 Comp. (now repealed), relating
to larceny, was sufficient. State v. Johnson, 60 N.M. 57, 287 P.2d 247 (1955) (decided
under former law).

Charge of embezzlement committed contrary to 40-45-19, 1953 Comp. (now
repealed), which made entrustment the stepping stone to committing the crime, was a
sufficient allegation of entrustment as a factor. State v. Konviser, 57 N.M. 418, 259 P.2d
785 (1953) (decided under former law).

Charge that defendant delivered alcoholic liquor to a minor, contrary to provision of
60-10-16 NMSA 1978 (now 60-7B-1.1 NMSA 1978), prohibiting sale of liquor to minors
unless accompanied by parent, guardian, etc., was not fatally defective in failing to set
out that such minor was not accompanied by a parent, guardian or other person having
custody. State v. Cummings, 63 N.M. 337, 319 P.2d 946 (1957) (decided under former
law).

Case committed from magistrate court. - A criminal information is sufficient if the
crime charged in the complaint in the magistrate's court is kindred to that to which the
accused is held to answer in the preliminary examination and the information is
substantially in accord with the magistrate's commitment to district court. State v.
Vasquez, 80 N.M. 586, 458 P.2d 838 (Ct. App. 1969) (decided under former law).



Identification of offense as felony or misdemeanor is not required. Roessler v.
State, 79 N.M. 787, 450 P.2d 196 (Ct. App.), cert. denied, 395 U.S. 967, 89 S. Ct. 2115,
23 L. Ed. 2d 754 (1969) (decided under former law).

Charge defendant did "murder" a certain named person sufficiently apprised
defendant of the nature of the offense. State v. Roy, 40 N.M. 397, 60 P.2d 646 (1936)
(decided under former law).

Charge of statutory rape (now criminal sexual penetration) is valid and states the
requisite essential facts when it charges that offense by referring both to the common
name of the offense and its statutory section number. State v. Vigil, 85 N.M. 328, 512
P.2d 88 (Ct. App. 1973).

Information in statutory form enumerating sections defining offense and
penalties was sufficient. State v. Romero, 69 N.M. 187, 365 P.2d 58 (1961) (decided
under former law).

Citation of repealed embezzlement statute, instead of statute which superseded it,
was sufficient. Smith v. Abram, 58 N.M. 404, 271 P.2d 1010 (1954) (decided under
former law).

Reference to section of statute creating crime is sufficient. State v. Lott, 73 N.M.
280, 387 P.2d 855 (1963) (decided under former law).

Reference to the section of a statute creating a crime is sufficient to identify the crime
charged. State v. Stephens, 93 N.M. 458, 601 P.2d 428 (1979).

Reference to specific section of municipal code sufficiently alleged offense of
disturbing the peace. Village of Deming v. Marquez, 74 N.M. 747, 398 P.2d 266 (1964)
(decided under former law).

Voiding of penalty section is not sufficient grounds to void information which is
sufficient under section without reference to penalty provisions. State v. Ferris, 80 N.M.
663, 459 P.2d 462 (Ct. App. 1969) (decided under former law).

V. INDICTMENTS.
A. IN GENERAL.

Use of false evidence. - The knowing use of false evidence or the failure to correct
false evidence at grand jury proceeding was a violation of due process where the
evidence was material to the guilt or innocence of the accused. Where the only grand
jury witness upon whose testimony the indictment was based gave false testimony,
indictment based on such evidence violated defendant's right to due process. State v.
Reese, 91 N.M. 76, 570 P.2d 614 (Ct. App. 1977).



Indictment for criminal trespass charging violation of a specific statutory section,
stating the common name of the offense, the date and the county, sufficiently informed
defendant of what he must be prepared to meet and did not deprive him of due process.
State v. Cutnose, 87 N.M. 307, 532 P.2d 896 (Ct. App.), cert. denied, 87 N.M. 299, 532
P.2d 888 (1975).

Specificity of charging statute. - Indictment was not void under the specific versus
general statute rule requiring charge under specific statute where the offense
condemned is the same, where the father is charged with first-degree murder and not
child abuse, because the offense of murder (30-2-1 NMSA 1978) and the offense of
child abuse (30-6-1 NMSA 1978) resulting in the child's death are not the same, and the
proof required for the two offenses is not the same, since, generally speaking, murder
requires an intent, whereas child abuse does not. State v. Gutierrez, 88 N.M. 448, 541
P.2d 628 (Ct. App. 1975).

An attack on the eligibility of one grand juror does not raise an issue as to the
jurisdiction of the court, but goes only to the procedural requirements for returning an
indictment. State v. Velasquez, 99 N.M. 109, 654 P.2d 562 (Ct. App.), cert. denied, 99
N.M. 148, 655 P.2d 160 (1982).

B. ESSENTIAL FACTS.

Generally. - What essential facts are required by Subdivision (d) (see now Paragraph
D) depends on that which is conveyed by other parts of the indictment. Where the
indictment provided the date, common name and statutory section number of the
offense, identified witnesses upon whose testimony the indictment was based, including
named personnel at the hospital, which was the scene of the offense, and defendant did
not assert what essential facts were missing, the appellate court would not hold the
indictment failed to allege essential facts. And since Rule 7(a) and (d) (see now Rule 5-
204) require a showing of prejudice due to a defect, error or omission in an indictment,
which defendant has not made, the indictment charging criminal trespass was legally
sufficient. State v. Cutnose, 87 N.M. 307, 532 P.2d 896 (Ct. App.), cert. denied, 87 N.M.
299, 532 P.2d 888 (1975).

Indictment to give details of charge. - An indictment which does not furnish defendant
with specific details as to the charges against which he is compelled to defend, fails to
give him proper notice of the charges. State v. Naranjo, 94 N.M. 407, 611 P.2d 1101
(1980).

Murder. - Where count one of the indictment referred to specific section numbers, and
charged defendant with the murder of the named victim in a certain county on a
specified date in violation of specific statutes, no essential facts were missing, and there
was no violation of Subdivision (d) (see now Paragraph D). State v. King, 90 N.M. 377,
563 P.2d 1170 (Ct. App. 1977), overruled on other grounds State v. Reynolds, 98 N.M.
527, 650 P.2d 811 (1982).



Sufficiency of reference to diverse dates. - Where the indictment charged defendant
with receiving and concealing stolen property contrary to statutory provisions and further
charged that: "On diverse dates between March 20, 1965, and the 19th day of March,
1968 . . . [the defendant] did buy, procure, receive, or conceal things of value knowing
the same to have been stolen or acquired by fraud or embezzlement" the indictment
was in substantially the form prescribed by statute, and, insofar as form is concerned,
no greater degree of conformity was required. State v. Lindsey, 81 N.M. 173, 464 P.2d
903 (Ct. App. 1969), cert. denied, 398 U.S. 904, 90 S. Ct. 1692, 26 L. Ed. 2d 62 (1970)
(decided under former law).

C. SUFFICIENCY OF REFERENCE TO OFFENSE.

Charging of accessory. - Supreme court has held previously that 30-1-13 NMSA 1978,
relating to accessories, does not require a person to be charged as an accessory and
that an accessory may be charged and convicted as a principal. Subdivision (d) (see
now Paragraph D), which requires that the indictment allege "essential facts constituting
the offense," does not change the procedure authorized by 30-1-13 NMSA 1978, since
"the offense," as used in Subdivision (d) (see now Paragraph D), means the principal
offense. Thus, defendant was not required to be charged as an accessory and
indictment was sufficient where the language contained therein informed defendant of
the essential facts of the charge of armed robbery. State v. Roque, 91 N.M. 7, 569 P.2d
417 (Ct. App.), cert. denied, 91 N.M. 4, 569 P.2d 414 (1977).

Sufficiency of statutory reference. - An indictment is valid and sufficient if it identifies
the crime charged by reference to the statute establishing the offense. State v. Lucero,
79 N.M. 131, 440 P.2d 806 (Ct. App. 1968) (decided under former law).

It is sufficient if an indictment charges an offense by reference to the section or
subsection creating the offense. State v. Garcia, 80 N.M. 247, 453 P.2d 767 (Ct. App.
1969) (decided under former law).

Under 41-6-7, 1953 Comp., relating to sufficiency of charging offense, an indictment
could charge by using the name given to the offense by the common law or by a statute
and was valid and sufficient if it identified the crime charged by reference to the statute
establishing the offense. State v. Walsh, 81 N.M. 65, 463 P.2d 41 (Ct. App. 1969)
(decided under former law).

Where the initial indictment and amended indictment employed the name given the
offense by statute and specifically referred to the section and subsection of the statute
which created the offense, it cannot be said that the indictment failed to charge the
particular offenses and consequently was not subject to amendment. State v. Turner, 81
N.M. 450, 468 P.2d 421 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 (1970)
(decided under former law).

Where the offense was charged in the name given it by the statute, stated in almost the
identical language of the statutory definition thereof, had in terms of substantially the



same meaning and express reference was made to the statute creating the offense, the
requirements of former provisions regarding charging the offense were satisfied. State
v. Lindsey, 81 N.M. 173, 464 P.2d 903 (Ct. App. 1969), cert. denied, 398 U.S. 904, 90
S. Ct. 1692, 26 L. Ed. 2d 62 (1970) (decided under former law).

An indictment is valid and sufficient where it refers to the statute creating the offense

and also charges the offense in terms of the statutory language. State v. Herrod, 84
N.M. 418, 504 P.2d 26 (Ct. App. 1972) (decided under former law).

5-202. General rules of pleadings.

A. Form. Every pleading shall contain a caption setting forth the name of the court, the
title of the action, the file number and a designation as to the type of pleading.

B. Adoption by reference. Statements made in one part of a pleading may be adopted
by reference in another part of the same pleading.

C. Name of defendant. In any pleading, the name of the defendant, if known, shall be
stated. If the name of the defendant is not known, he may be described by any name or
description by which he can be identified with reasonable certainty.

D. Joinder of defendants. No complaint, information or indictment may charge more
than one defendant. Defendants may be joined for trial pursuant to Rule 5-203.

[As amended, effective March 1, 1991.]

E R S R S

"Pleading," as used in this rule, includes a complaint, an information or an indictment.
See Paragraph A of Rule 5-201.

Paragraph A of this rule is patterned after Paragraph A of Rule 1-010. Paragraph B of
this rule is patterned after Paragraph C of Rule 1-010.

ANNOTATIONS

The 1991 amendment, effective for cases filed in the district courts on or after March 1,
1991, added Paragraph D.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 71 C.J.S. Pleading 88 5, 9.

5-203. Joinder:; severance.

A. Joinder of offenses. Two or more offenses shall be joined in one complaint,
indictment or information with each offense stated in a separate count, if the offenses,
whether felonies or misdemeanors or both:



(1) are of the same or similar character, even if not part of a single scheme or plan; or

(2) are based on the same conduct or on a series of acts either connected together or
constituting parts of a single scheme or plan.

B. Joinder of defendants. A separate complaint, indictment or information shall be filed
for each defendant. Two or more defendants may be joined on motion of a party, or will
be joined by the filing of a statement of joinder by the state contemporaneously with the
filing of the complaints, indictments or informations charging such defendants:

(1) when each of the defendants is charged with accountability for each offense
included;

(2) when all of the defendants are charged with conspiracy and some of the defendants
are also charged with one or more offenses alleged to be in furtherance of the
conspiracy; or

(3) when, even if conspiracy is not charged and not all of the defendants are charged in
each count, the several offenses charged:

(a) were part of a common scheme or plan; or

(b) were so closely connected in respect to time, place and occasion that it would be
difficult to separate proof of one charge from proof of others.

C. Motion for severance. If it appears that a defendant or the state is prejudiced by a
joinder of offenses or of defendants by the filing of a statement of joinder for trial, the
court may order separate trials of offenses, grant a severance of defendants, or provide
whatever other relief justice requires. In ruling on a motion by a defendant for
severance, the court may order the prosecutor to deliver to the court for inspection in
camera any statements or confessions made by the defendants which the prosecution
intends to introduce in evidence at the trial.

[As amended, effective March 1, 1991; August 1, 1992.]

E R R S S

Paragraph A of this rule was derived from American Bar Association Standards Relating
to Joinder and Severance, Section 1.1 (Approved Draft 1968). For decisions upholding
joinder of offenses under Paragraph A of this rule, see State v. Riordan, 86 N.M. 92,
519 P.2d 1029 (Ct. App. 1974) and State v. McCallum, 87 N.M. 459, 535 P.2d 1085 (Ct.
App. 1975). See Paragraph C of this rule for the provisions on severance. Joinder under
Paragraph A(2) of this rule has been suggested as a possible way of avoiding double
jeopardy. State v. Tanton, 88 N.M. 5, 536 P.2d 269 (Ct. App. 1975).



As a result of a supreme court order, the committee prepared amendments to
Paragraph A of this rule in 1979 which changed Paragraph A of this rule from a
permissive to a mandatory rule.

The 1979 supreme court order provided as follows:

When a person is charged with more than one crime and the crimes can be
incorporated in one information or indictment in separate counts, this practice shall be
followed.

Paragraph B of this rule, providing a liberal procedure for joinder, was derived from
American Bar Association Standards Relating to Joinder and Severance, Section 1.2
(Approved Draft 1968). See Paragraph C of this rule, providing for severance to avoid
an injustice which may result from joinder under Paragraph B of this rule.

Paragraph B of this rule was amended by the committee in 1979 to implement a
supreme court order requiring the joinder of certain defendants. The supreme court
order provided as follows:

Likewise, if the charges against more than one defendant can be properly filed in one
information or indictment, the defendants shall be charged jointly under one case
number.

The 1990 amendment of Rule 5-202 and Paragraph B of this rule were made at the
request of the state Administrative Office of the Courts to accommodate the automation
of the district courts. These amendments have no substantive effect. The 1990
amendments were made to require separate files for each defendant. The state and the
defendant will be required to file separate pleadings for each defendant joined pursuant
to this rule. Joinder is automatically accomplished under Paragraph B by the filing of a
statement of joinder by the state contemporaneously with two or more informations,
indictments and complaints. Paragraph B was amended effective August 1, 1992, to
make it clear that joinder of defendants is also permissible upon motion of any party if
the other conditions of Paragraph B are met.

Paragraph C of this rule was derived in part from American Bar Association Standards
Relating to Joinder and Severance, Section 2.2 (Approved Draft 1968). It is almost
identical to Rule 14 of the Federal Rules of Criminal Procedure. Paragraph C of this rule
requires a showing of prejudice before the court is compelled to sever the trial. Some
examples of when prejudice may be shown include: (1) where the defendant might wish
to testify in his own behalf on one offense but not on another; see e.g., Cross v. United
States, 335 F.2d 987, 989 (D.C. Cir. 1964); (2) where a combined trial might result in
the admissibility of evidence of other crimes which would not normally be admissible
under Paragraph B of Rule 11-404; see e.g., Drew v. United States, 331 F.2d 85, 90
(D.C. Cir. 1964).



Paragraph C of this rule also allows the court to sever a joint trial of defendants where
justice requires. Some examples cited by the American Bar Association Standards
Relating to Joinder and Severance, supra, include: (1) where the number of defendants
or the complexity of the evidence is such that the trier of fact probably will be unable to
distinguish the evidence and apply the law intelligently as to the charges against each
defendant; and (2) where the defendants have antagonistic defenses.

As revised, Paragraph C of this rule allows the admission of a statement of one
codefendant deleting all references to the defendant seeking the severance, provided
that, as deleted, the statement does not prejudice the defendant seeking severance.

An accused's right of cross-examination, secured by the confrontation clause of the
sixth amendment, is violated at the accused's joint trial with a codefendant who does not
testify by admission of codefendant's confession inculpating accused, notwithstanding
jury instructions that codefendant's confession must be disregarded in determining
accused's guilt or innocence. Bruton v. United States, 391 U.S. 123 (1968), 88 S. Ct.
1620, 20 L. Ed. 2d 476. See Parker v. Randolph, 442 U.S. 62, 99 S. Ct. 2132, 60 L. Ed.
2d 713 (1979) for an exception to the Bruton rule allowing the admission of interlocking
confessions of codefendants in certain circumstances when accompanied by an
appropriate limiting instruction to the jury. See also State v. Shade & Vincent, 104 N.M.
710, 726, 726 P.2d 864 (Ct. App. 1986) (cert. quashed, Vincent v. State, 104 N.M. 702,
726 P.2d 856).

Even though the court may review the confession or statement given by a codefendant
which is produced to show reason for severance, such review may be held in camera,
and the statement or confession need not be made part of the record. [As revised, April
9,1992]

ANNOTATIONS
|. GENERAL CONSIDERATION.

The 1991 amendment, effective for cases filed in the district courts on or after March 1,
1991, in Paragraph B, substituted the present introductory language for the former
introductory language, which read "Two or more defendants shall initially be joined in
the same complaint, indictment or information"; and, in the first sentence of Paragraph
C, substituted "by the filing of a statement of joinder” for "in any complaint, indictment or
information, or by joinder".

The 1992 amendment, effective for cases filed in the district courts on or after August
1, 1992, inserted "may be joined on motion of a party, or" near the beginning of the
second sentence in Paragraph B.

Compiler's note. - Paragraph A of this rule is similar to Rule 8(a) of the Federal Rules
of Criminal Procedure.



Paragraph B of this rule is similar to Rule 8(b) of the Federal Rules of Criminal
Procedure.

Paragraph C of this rule is similar to Rule 14 of the Federal Rules of Criminal
Procedure.

Law reviews. - For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules," see 6 N.M.L. Rev. 331 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Actions § 86 et seq.; 21
Am. Jur. 2d Criminal Law § 20.

Appealability of order sustaining demurrer, or its equivalent, to complaint on ground of
misjoinder or nonjoinder of parties or misjoinder of causes of action, 56 A.L.R.2d 1238.

Consolidated trial upon several indictments or informations against same accused, over
his objection, 59 A.L.R.2d 841.

Propriety of use of multiple juries at joint trial of multiple defendants in state criminal
prosecution, 41 A.L.R.4th 1189.

Joinder of offenses under Rule 8(a), Federal Rules of Criminal Procedure, 39 A.L.R.
Fed. 479.

Defendant's right, under Rule 14, Federal Rules of Criminal Procedure, to severance in
federal criminal trial because of codefendant's identification with an unpopular group, 40
A.L.R. Fed. 937.

What constitutes "series of acts or transaction" for purposes of Rule 8(b) of Federal
Rules of Criminal Procedure, providing for joinder of defendants who are alleged to
have participated in same series of acts or transaction, 62 A.L.R. Fed. 106.

1A C.J.S. Actions 88 154 to 176.
I1. JOINDER OF OFFENSES.

If multiple charges logically arise from the same episode or acts of a similar
nature, then they may be tried together. State v. Hernandez, 104 N.M. 268, 720 P.2d
303 (Ct. App. 1986).

Generally. - As a statement of judicial policy rather than a rule of law the supreme court
does not intend to encourage or approve piecemeal prosecution, which involves a
myriad of problems threatening the existence of the state's judicial system. The risk of
prejudice to the accused and the waste of time inherent in multiple trials both perpetuate
delays in the judicial process and unconscionable expenditures of public funds, all of
which could be avoided by prosecutors getting their facts straight, their theories clearly



in mind and trying all charges together. State v. Tanton, 88 N.M. 333, 540 P.2d 813
(1975).

Review of evidence on motion for consolidation. - A motion for consolidation
necessitates a review of the evidence to determine whether the charges logically arise
from the same episode or acts of a similar nature. State v. Burdex, 100 N.M. 197, 668
P.2d 313 (Ct. App. 1983).

Abatement of inferior court proceedings. - Proceedings pending in an inferior court
ought to be abated when charges are instituted in district court in relation to the same
episode. Since such procedures would promote judicial economy, the overriding state
interest being the efficient prosecution of all crimes and especially felonies, a defendant
in such a situation would have a right to move the inferior court for an abatement to
abide the event in district court and should a defendant in such a case, for whatever
reason, fail to so move, he might well have thereby waived any right to complain of
piecemeal prosecution. State v. Tanton, 88 N.M. 333, 540 P.2d 813 (1975).

Effect of misjoinder. - An information shall not be invalid or insufficient because of a
misjoinder of the offenses charged. State v. Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App.
1969).

Where joinder proper. - Where two counts of fraud and one count of conspiracy to
defraud arose from unfinished construction contracts, including contracts for the
remodeling of homes and contracts for the purchase of materials for such remodelings,
joinder was proper. State v. McCallum, 87 N.M. 459, 535 P.2d 1085 (Ct. App.), cert.
denied, 87 N.M. 457, 535 P.2d 1083 (1975).

Three sales of controlled substances by the defendant to the same individual in the
same community and all within a comparatively short period of time clearly constitute
the kind of situation intended to be covered by this rule. State v. Riordan, 86 N.M. 92,
519 P.2d 1029 (Ct. App. 1974).

It is not a denial of due process for a prosecutor to include in a criminal information two
misdemeanor charges arising out of the same incident as the felony charge. State v.
Riddall, 112 N.M. 78, 811 P.2d 576 (Ct. App. 1991).

In this case, the bank robberies were similar and distinctive and the cars used in the
bank robberies were stolen using a distinctive method. The tampering-with-evidence
charge involved altering or hiding a gun allegedly used in both the murder and the bank
robberies. All of the charges were clearly related to crimes that were the same, similar,
a series of connected acts, or part of a single scheme or plan. Thus, all of the crimes
charged were subject to joinder under Paragraph A. State v. Griffin, 116 N.M. 689, 866
P.2d 1156 (1993).

Alternative charge held improper. - A complaint charging defendants with larceny
over $2,500 or, in the alternative, possession of stolen property having a value over



$2,500, did not comply with this Rule. State v. Stephens, 110 N.M. 525, 797 P.2d 314
(Ct. App. 1990).

Failure to sever not ineffective assistance. - Defendant's right to effective assistance
of counsel was not violated by defense counsel's failure to move to sever the count of
possession of a firearm by a felon from counts of first-degree murder and shooting into
an occupied motor vehicle. Joinder of the felon in possession charge with the other
charges was not per se prejudicial and the prior felony of vehicular homicide was so
dissimilar from charges of murder or shooting into an occupied vehicle that its
introduction into evidence was insufficient to cause defendant undue prejudice and
require severance. State v. Gonzales, 113 N.M. 221, 824 P.2d 1023 (1992).

Insufficient showing of prejudice. - Assertion by defendant, charged with attempted
murder and attempted armed robbery, that attempted murder charge was over-
emphasized and poisoned the minds of the jury and that the two charges were not part
of the same transaction did not make sufficient affirmative showing of prejudice to show
error in motion for severance. State v. Paul, 83 N.M. 619, 495 P.2d 797 (Ct. App. 1972).

Severance within trial court's discretion. - Though joinder of offenses in an
indictment is authorized by this rule, severance of the counts for trial is a matter of
discretion for the trial court. State v. McCall, 101 N.M. 616, 686 P.2d 958 (Ct. App.
1983), rev'd on other grounds, 101 N.M. 32, 677 P.2d 1068 (1984).

Where no prejudice, no error in refusing to sever counts. - Where the strength and
quality of the evidence on the various counts convinces the appellate court that the
defendant was not prejudiced by the failure to sever multiple counts submitted to the
jury, the trial court did not err in refusing to sever. State v. Montano, 93 N.M. 436, 601
P.2d 69 (Ct. App.), cert. denied, 93 N.M. 683, 604 P.2d 821 (1979).

[ll. JOINDER OF DEFENDANTS.

Generally. - So far as concerns essentials in the ascertainment of truth and the
administration of justice, a joint trial of two defendants on two separate indictments for
one crime differs in no respect from a single trial of the same defendants joined in one
indictment for the identical crime. State v. Fagan, 78 N.M. 618, 435 P.2d 771 (Ct. App.
1967) (decided under former law).

Conspiracy charge. - Trial of multiple defendants was properly joined under
Subdivisions (b) and (c) (see now Paragraphs B(1) and B(2)) where conspiracy was
charged against all and it was difficult, if not impossible, to separate the proof as to each
defendant without leaving gaps in the testimony. State v. Johnston, 98 N.M. 92, 645
P.2d 448 (Ct. App. 1982).

Denial of motion to sever is not error where the charges contained in the indictment
grew out of an alleged crime spree by the defendant and his codefendants and the



victims of the robberies testify as to certain similarities in the modus operandi and
patterns of the crimes. State v. Burdex, 100 N.M. 197, 668 P.2d 313 (Ct. App. 1983).

IV. MOTION FOR SEVERANCE.

Severance as matter of right. - Where it was obvious to the trial court that the
prosecution intended to use one defendant's illegally induced confession at the joint
trial, and that evidence would not have been admissible at separate trials of either of the
other two defendants, those defendants were entitled to severance of their trials as a
matter of right, and failure to sever their trials constituted reversible error. State v.
Benavidez, 87 N.M. 223, 531 P.2d 957 (Ct. App. 1975) (decided prior to 1980
amendment).

Rule explicitly requires prejudice and prejudice only. State v. Volkman, 86 N.M.
529, 525 P.2d 889 (Ct. App. 1974).

Fact that two charges are joined in one trial does not, in itself, show legal prejudice
to defendant. State v. Silver, 83 N.M. 1, 487 P.2d 910 (Ct. App. 1971) (decided under
former law).

To obtain a severance, defendant must prove he was prejudiced. State v. Gallegos,
109 N.M. 55, 781 P.2d 783 (Ct. App. 1989).

Failure to sever multiple counts not error where defendant not prejudiced. -
Where the strength and quality of the evidence on various counts convinces the
appellate court that the defendant was not prejudiced by the failure to sever multiple
counts submitted to the jury, the trial court did not err in refusing to sever. State v.
Montano, 93 N.M. 436, 601 P.2d 69 (Ct. App.), cert. denied, 93 N.M. 683, 604 P.2d 821
(1979).

When failure to request findings constitutes waiver. - The failure to request findings
by the trial court when they are required by this rule could be construed as a waiver.
However, where the state stipulated that it would present a confession against one
defendant and admitted that this hearsay evidence would not be admissible in a
separate trial of the moving defendants, no findings were necessary and there was no
waiver. State v. Volkman, 86 N.M. 529, 525 P.2d 889 (Ct. App. 1974).

Motion for severance of defendants is waived if it is not made before trial or before
or at the close of all the evidence. State v. Garcia, 84 N.M. 519, 505 P.2d 862 (Ct.
App.), cert. denied, 84 N.M. 512, 505 P.2d 855 (1972).

Bad reputation or conviction not sufficient ground for severance. - It is insufficient
ground for severance that other defendants have bad reputations or have confessed to
or been convicted of other crimes. State v. Aull, 78 N.M. 607, 435 P.2d 437 (1967), cert.
denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 (1968) (decided under former
law).



The bad reputation of codefendants does not require severance. State v. Johnston, 98
N.M. 92, 645 P.2d 448 (Ct. App. 1982).

Defendant prejudiced where evidence of one burglary interspersed with that of
another burglary. - Where defendant objected to consolidated trials and filed a motion
for separate trials of two burglaries because the alleged felonies occurred at different
times and places, and related to property belonging to different owners, but where the
motion was denied, and evidence given at trial of facts pertaining to the one alleged
burglary was interspersed with that of other alleged burglary, the trial court's denial of
severance was prejudicial to defendant and constituted an abuse of discretion. State v.
Johnson, 84 N.M. 29, 498 P.2d 1372 (Ct. App. 1972).

Control of procedural matters where defendant acts contrary to counsel's advice.
- Where defendant claimed there was an abuse of discretion because the trial court
acceded to his express wish not to have the counts severed when court-appointed
counsel, directed to remain on the case by the trial court, was asking for a severance,
and that the trial court thus ignored counsel's control over procedural matters, then
defendant was representing himself in connection with the motion and proceeding
contrary to counsel's advice and the court could not say that counsel, at the time, was
controlling the matter. There was no abuse of discretion in these circumstances. State
v. Clark, 83 N.M. 484, 493 P.2d 969 (Ct. App. 1971), cert. denied, 83 N.M. 473, 493
P.2d 958 (1972) (decided under former law).

Review of evidence on motion for severance. - A motion for severance necessitates
a review of the evidence to determine whether the charges logically arise from the same
episode or acts of a similar nature. State v. Burdex, 100 N.M. 197, 668 P.2d 313 (Ct.
App. 1983).

Numerous counts insufficient to establish prejudice to defendant. - A claim that a
criminal prosecution involves too many counts to try at one time is insufficient in and of
itself to establish prejudice to the defendant. State v. Burdex, 100 N.M. 197, 668 P.2d
313 (Ct. App. 1983).

Conviction not reversed if evidence against joint defendant is not crucial. - Even
where the trial court errs in failing to find that the prosecution will probably present
evidence against a joint defendant which would not be admissible in a separate trial of
the moving defendant, supreme court will not reverse a defendant's conviction if said
error is harmless and the evidence admitted is not crucial to a determination of the
defendant's guilt. State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976).

Where no showing, that joinder of counts was prejudicial. - The trial court did not
abuse its discretion in denying the defendant's motion for a complete severance as to all
counts of fraud and conspiracy where there was no showing by the defendant that
joinder of the counts in the trial resulted in prejudice, and evidence of the other counts
was admissible whether the counts were severed or not. State v. McCallum, 87 N.M.
459, 535 P.2d 1085 (Ct. App.), cert. denied, 87 N.M. 457, 535 P.2d 1083 (1975).



No severance where jury separates evidence. - Where several codefendants were
jointly indicted for aggravated battery, but where the jury was able to separate the
evidence against each defendant and differentiate among degrees of culpability, the trial
court correctly refused to sever the defendants' trial. State v. Dominguez, 115 N.M. 445,
853 P.2d 147 (Ct. App. 1993).

Severance is within court's discretion. - Severance of cases is a matter of procedure
which is addressed to the sound discretion of the trial court. State v. Baca, 85 N.M. 55,
508 P.2d 1352 (Ct. App. 1973); State v. Robinson, 93 N.M. 340, 600 P.2d 286 (Ct.
App.), cert. denied, 92 N.M. 532, 591 P.2d 286 (1979), overruled on other grounds,
Santillanes v. State, 115 N.M. 215, 849 P.2d 358 (1993); State v. Pacheco, 110 N.M.
599, 798 P.2d 200 (Ct. App. 1990).

This rule leaves the decision to grant or deny a separate trial largely in the hands of the
trial court. State v. McGill, 89 N.M. 631, 556 P.2d 39 (Ct. App. 1976); State v. Schifani,
92 N.M. 127,584 P.2d 174 (Ct. App.), cert. denied, 92 N.M. 180, 585 P.2d 324 (1978).

Though joinder of offenses in an indictment is authorized by Rule 10, N.M.R. Crim. P.

(see now Rule 5-203), severance of the counts for trial is a matter of discretion for the
trial court. State v. McCall, 101 N.M. 616, 686 P.2d 958 (Ct. App. 1983), rev'd on other
grounds, 101 N.M. 32, 677 P.2d 1068 (1984).

And thereis no error unless abuse prejudices defendant. - Granting or denial of
severance of cases must not be disturbed unless there is a clear showing of abuse of
discretion which results in prejudice to the defendant. State v. Baca, 85 N.M. 55, 508
P.2d 1352 (Ct. App. 1973).

Trial court's denial of motion for severance of offenses is not error absent a showing of
an abuse of discretion which results in prejudice to defendant. State v. Clark, 83 N.M.
484, 493 P.2d 969 (Ct. App. 1971), cert. denied, 83 N.M. 473, 493 P.2d 958 (1972).

The appellate issue is whether the trial court abused its discretion in denying the motion
to sever. State v. McGill, 89 N.M. 631, 556 P.2d 39 (Ct. App. 1976); State v. Schifani,
92 N.M. 127, 584 P.2d 174 (Ct. App.), cert. denied, 92 N.M. 180, 585 P.2d 324 (1978);
State v. Robinson, 93 N.M. 340, 600 P.2d 286 (Ct. App.), cert. denied, 92 N.M. 532, 591
P.2d 286 (1979), overruled on other grounds, Santillanes v. State, 115 N.M. 215, 849
P.2d 358 (1993).

The denial of the request for severance is not a basis for reversal unless abuse of
discretion and prejudice is shown. State v. Silver, 83 N.M. 1, 487 P.2d 910 (Ct. App.
1971) (decided under former law).

Abuse of discretion in denying severance. - District court abused its discretion in
denying a severance at defendant's trial for three crimes involving larceny and
fraudulent signing of a credit card, where the crimes charged in the indictment were
remote in both time and place of occurrence, defendant's modi operandi were not



similar in each crime, and the victims of the crimes were all different, as were the
articles stolen or attempted to be stolen. State v. Gallegos, 109 N.M. 55, 781 P.2d 783
(Ct. App. 1989).

One test for abuse of discretion in denying motion to sever charges is whether
prejudicial testimony, inadmissible in a separate trial, is admitted in a joint trial. State v.
Jones, N.M. , 899 P.2d 1139 (Ct. App. 1995).

Denial of severance held proper. - On defendant's claim that the number of armed
robbery charges (six), for which he was jointly tried, prejudiced him as a matter of law,
consideration was given to the fact severance was discretionary with the trial court, that
evidence as to certain of the charges was admissible on other charges and that the jury
acquitted the defendant of some of the charges, and the trial court's denial of the motion
to sever was upheld. State v. McGill, 89 N.M. 631, 556 P.2d 39 (Ct. App. 1976).

A denial of a motion to sever is not error where the charges contained in the indictment
grew out of an alleged crime spree by the defendant and his codefendants and the
victims of the robberies testify as to certain similarities in the modus operandi and
patterns of the crimes. State v. Burdex, 100 N.M. 197, 668 P.2d 313 (Ct. App. 1983).

A severance is not required when defendant simply wants to testify on one count but not
on the other. State v. Foye, 100 N.M. 385, 671 P.2d 46 (Ct. App. 1983).

Trial court's decision denying defendant's motion to sever his trial did not result in
reversible error where evidence of defendant's guilt on drug possession charge was
overwhelming and trial court's instruction would have sufficed to cure any prejudice had
the possession offense been the only charge. State v. Roybal, 115 N.M. 27, 846 P.2d
333 (Ct. App. 1992).

Where substantial evidence supported each conviction, adverse evidence was
relevant to each charge and jury applied evidence to each count, trial court did not
abuse its discretion in denying motion to sever the three counts against the defendant
for trial. State v. Schifani, 92 N.M. 127, 584 P.2d 174 (Ct. App.), cert. denied, 92 N.M.
180, 585 P.2d 324 (1978).

5-204. Amendment of complaint, information and indictment.

A. Defects, errors and omissions. A complaint, indictment or information shall not be
deemed invalid, nor shall the trial, judgment or other proceedings thereon be stayed,
arrested or in any manner affected, because of any defect, error, omission, imperfection
or repugnancy therein which does not prejudice the substantial rights of the defendant
upon the merits. The court may at any time prior to a verdict cause the complaint,
indictment or information to be amended in respect to any such defect, error, omission
or repugnancy if no additional or different offense is charged and if substantial rights of
the defendant are not prejudiced.



B. Surplusage. Any unnecessary allegation contained in a complaint, information or
indictment may be disregarded as surplusage.

C. Variances. No variance between those allegations of a complaint, indictment,
information or any supplemental pleading which state the particulars of the offense,
whether amended or not, and the evidence offered in support thereof shall be ground
for the acquittal of the defendant unless such variance prejudices substantial rights of
the defendant. The court may at any time allow the indictment or information to be
amended in respect to any variance to conform to the evidence. If the court finds that
the defendant has been prejudiced by an amendment, the court may postpone the trial
or grant such other relief as may be proper under the circumstances.

D. Effect. No appeal, or motion made after verdict, based on any such defect, error,
omission, repugnancy, imperfection, variance or failure to prove surplusage shall be
sustained unless it is affirmatively shown that the defendant was in fact prejudiced
thereby in his defense on the merits.
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This rule was designed to make clear that criminal pleadings should not be held invalid
for any technical defect, error, or omission. See e.g., State v. Lucero, 79 N.M. 131, 440
P.2d 806 (Ct. App. 1968). The defendant must show that prejudice resulted from the
allowance of an amendment to the pleading. State v. Padilla, 86 N.M. 282, 523 P.2d 17
(Ct. App.), cert. denied, 86 N.M. 281, 523 P.2d 16 (1974).
ANNOTATIONS
|. GENERAL CONSIDERATION.

Cross-references. - For motion for severance of offenses or defendants, see Rule 5-
203.

For pretrial motions, defenses and objections, see Rule 5-601.
For post-conviction motions, see Rule 5-802.

Compiler's note. - Paragraphs A and C of this rule are similar to Rule 52 of the Federal
Rules of Criminal Procedure.

Paragraph B of this rule is similar to Rule 7(d) of the Federal Rules of Criminal
Procedure.

The annotations listed under "Defects, errors and omissions" make no distinction
between pre- or post- verdict motions or appeals.



Generally. - That a person may not be punished for a crime without a formal and
sufficient accusation even if he voluntarily submits to the jurisdiction of the court cannot
be questioned as it is regarded as fundamental that the accused must be tried only for
the offense charged in the information. State v. Villa, 85 N.M. 537, 514 P.2d 56 (Ct.
App. 1973).

Purpose of former provisions. - The purpose of 41-6-37, 1953 Comp., relating to
defects, variances and amendments of indictments or informations, was to eliminate
many of the mere technical matters, which in the past have often resulted in a complete
miscarriage of justice. The statutory provisions allow the court and jury to determine the
issues without becoming enmeshed in an underbrush of legal niceties. State v. Peke, 70
N.M. 108, 371 P.2d 226, cert. denied, 371 U.S. 924, 83 S. Ct. 293, 9 L. Ed. 2d 232
(1962) (decided under former law).

Information not required to charge identical crime as complaint. - The information
is not required to charge the identical crime stated in the complaint. State v. Vasquez,
80 N.M. 586, 458 P.2d 838 (Ct. App. 1969) (decided under former law).

Showing of prejudice required. - Subdivisions (a) and (d) (see now Paragraphs A and
D) require a showing of prejudice due to a defect, error or omission in an indictment,
and where defendant has not made such showing, the indictment is legally sufficient.
State v. Cutnose, 87 N.M. 307, 532 P.2d 896 (Ct. App.), cert. denied, 87 N.M. 299, 532
P.2d 888 (1975).

Sufficiency of criminal trespass charge. - Where defendant's indictment for criminal
trespass charged him with violation of a specific statutory section, stating the common
name of the offense, the date and the county, it sufficiently informed defendant of what
he must be prepared to meet and did not deprive him of due process. State v. Cutnose,
87 N.M. 307, 532 P.2d 896 (Ct. App.), cert. denied, 87 N.M. 299, 532 P.2d 888 (1975).

Waiver of preliminary hearing or defects. - Pleading to an information waives the
right to a preliminary hearing or any formal defects therein. State v. Paul, 82 N.M. 619,
485 P.2d 375 (Ct. App.), cert. denied, 82 N.M. 601, 485 P.2d 357 (1971) (decided under
former law).

Effect of failure to request bill of particulars. - A defendant failing, as here, to
request a bill of particulars, if he deems the information insufficient, will not be heard on
appeal to complain of a deficiency in the information. State v. Lott, 73 N.M. 280, 387
P.2d 855 (1963) (decided under former law).

Advance notice. - Lack of advance notice concerning the motion to amend the
information which erroneously cited the wrong statute is not a meritorious claim since
under 41-6-37, 1953 Comp., relating to defects, etc., the amendment can be made at
any time and, absent a showing of prejudice (here, defendant was given 24 hours'
notice), is not grounds for reversal. State v. Wesson, 83 N.M. 480, 493 P.2d 965 (Ct.
App. 1972) (decided under former law).



Period of cross-examination of victims following amendment not prejudicial. -
When, based on evidence presented in depositions of the victims, the information was
amended to delete and amend certain charges without adding any charges, the failure
to give the defendant the opportunity to cross-examine the victims on the charges in the
amended information was not prejudicial. State v. Trujillo, N.M. , 895 P.2d 672 (Ct. App.
1995).

Law reviews. - For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules," see 6 N.M.L. Rev. 331 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Failure to swear or irregularity in
swearing witnesses appearing before grand jury as ground for dismissal of indictment,
23 A.L.R.4th 154.

When is dismissal of indictment appropriate remedy for misconduct of government
official, 57 A.L.R. Fed. 824.

71 C.J.S. Pleading 88 286 to 293.
IIl. DEFECTS, ERRORS AND OMISSIONS.

Delay in filing information. - Where the procedural defect is the delay in filing the
information, absent a showing of prejudice from this delay, a prosecution under the
information is proper. State v. Keener, 97 N.M. 295, 639 P.2d 582 (Ct. App. 1981).

Explanation as to resubmitted matter entails no prejudice. - Where the prosecutor
does no more than explain why a matter, previously considered, is again being
presented to the grand jury, no prejudice to the defendant exists. State v. Saiz, 92 N.M.
776, 595 P.2d 414 (Ct. App. 1979).

Omission of date. - To the extent that the complaint against defendant, standing alone,
could be considered defective as not including the date, any such defect was cured by
the bill of particulars, alleging the date of violation, filed by the state. State v. Pina, 90
N.M. 181, 561 P.2d 43 (Ct. App. 1977).

Specified date of offense is a material allegation. - When the state elects to proceed
on a specific date, and so alleges in the charging document, the date specified
becomes a material allegation of the offense charged, thereby precluding the state from
establishing guilt based on a different date. State v. Mankiller, 104 N.M. 461, 722 P.2d
1183 (Ct. App. 1986).

Date of acts. - The information charging defendant with sodomy (now criminal sexual
penetration) was void for failure to give him notice of the charges against him where it
failed to state the date of the offense so as to specify which of three different acts
subsequently testified to by the state's principal withess was charged, and defendant's
conviction was reversed. State v. Foster, 87 N.M. 155, 530 P.2d 949 (Ct. App. 1974).



Failure to note date of filing. - Jurisdiction of district court is not lost by the failure of
the trial court to note the date of filing on the information, where there is nothing
showing defendant was prejudiced in his defense on the merits. State v. Vigil, 85 N.M.
328, 512 P.2d 88 (Ct. App. 1973).

Time of offense. - An indictment or information is not required to allege the time of the
offense. State v. Selgado, 78 N.M. 165, 429 P.2d 363 (1967) (decided under former
law).

Misjoinder of offenses. - An information shall not be invalid or insufficient because of a
misjoinder of the offenses charged. State v. Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App.
1969) (decided under former law).

Meaning of "duplicity"”. - "Duplicity” is the joinder of two or more distinct and separate
offenses in the same count. State v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App. 1977),
overruled on other grounds State v. Reynolds, 98 N.M. 527, 650 P.2d 811 (1982).

Failure to charge offense. - In prosecution for evasion of gross receipts tax, indictment
that was defective, because it failed to inform defendants of the charge that they
attempted to evade a tax owed by the corporation that they owned, could properly be
amended under this rule to include that defendants were officers and owners of the
corporation and committed the offenses in their capacity as officers and owners, without
prejudice to the substantial rights of the defendants on the merits. State v. Dunlap, 90
N.M. 732, 568 P.2d 258 (Ct. App. 1977).

Omission of entrustment from embezzlement charge. - A pleading expressly
charging embezzlement does not fail by omitting entrustment as a factor. State v.
Konviser, 57 N.M. 418, 259 P.2d 785 (1953) (decided under former law).

Deletion of prior convictions. - The purpose of 41-6-25, 1953 Comp., relating to
deletion of prior convictions from indictments is the protection of an accused, and its
violation cannot be sustained as error in the absence of a showing of injury or prejudice.
State v. Johnson, 57 N.M. 716, 263 P.2d 282 (1953) (decided under former law).

Hearing of evidence by jury where joinder of crimes. - The fact that the jury heard
evidence for two separate crimes under one information does not in itself afford proof of
prejudice, as such proof is usually present where joinder is properly allowed. State v.
Brewer, 56 N.M. 226, 242 P.2d 996 (1952) (decided under former law).

Addition of new charges. - Defendant was prejudiced when trial court permitted state
to amend indictment, after all evidence was in, to allege three methods by which offense
of criminal sexual penetration in the second degree could be committed rather than only
one method as alleged in the original indictment, since the jury was permitted by such
amendment to convict the defendant under a theory which had not been tried. State v.
Armijo, 90 N.M. 614, 566 P.2d 1152 (Ct. App. 1977).



Amended information to correct omission of count, not vindictive prosecution. -
Where two counts were added by amendment to an information after they had
inadvertently been omitted from the magistrate's written bind over order and from the
original information, the filing of the amended information following the defendant's
successful motion for a mistrial did not amount to vindictive prosecution. State v.
Coates, 103 N.M. 353, 707 P.2d 1163 (1985).

Reinstatement of deleted charge. - Where the taking of evidence had been concluded
before counts 2, 3 and 4, charging various degrees of murder with a firearm, were
stricken and any defense to the firearm charge had been presented in defending
against the firearm charge in those counts, there was no prejudice in the reinstatement
of the firearm charge. State v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App. 1977),
overruled on other grounds State v. Reynolds, 98 N.M. 527, 650 P.2d 811 (1982).

Conviction under necessarily included offense. - Conviction of first-degree murder
under the felony-murder rule for an attempt to commit a felony when the charge under
the indictment alleged the completion of the felony did not infringe fundamental rights of
defendant, since the attempt to commit the crime charged is a necessarily included
offense. State v. Turnbow, 67 N.M. 241, 354 P.2d 533 (1960) (decided under former
law).

Conviction for voluntary manslaughter under information charging first-degree
murder will be sustained where defendant fails to object to charge. State v. Parker, 34
N.M. 486, 285 P. 490 (1930) (decided under former law).

Charging in the alternative. - There was nothing unfair about charging the defendant
in the alternative with fraud or embezzlement, particularly since the charges arose out of
the same events and carried the same penalties, and defendant was furnished with a
most detailed statement of fact including the complete district attorney's file, police
reports and a citation of authorities the state was relying on in support of each of the
alternative charges. State v. Ortiz, 90 N.M. 319, 563 P.2d 113 (Ct. App. 1977).

Statutory misreference. - A statutory misreference did not make the information fatally
defective when the amendment, to correct the statutory misreference, was proper. State
v. Wesson, 83 N.M. 480, 493 P.2d 965 (Ct. App. 1972).

Where allegations, notwithstanding the misreference to offense, are sufficient to charge
the offense they provide no grounds for error. State v. Holly, 79 N.M. 516, 445 P.2d 393
(Ct. App. 1968) (decided under former law).

If the acts charged in an indictment are sufficient to constitute an offense under any
statutes, a misreference, whether in the caption of the indictment or in the body thereof,
to the statutes violated, does not render the indictment invalid. Smith v. Abram, 58 N.M.
404, 271 P.2d 1010 (1954) (decided under former law).



Motion to dismiss because of statutory misreference in indictment was frivolous
where misreference was patent typing error. State v. Trujillo, 91 N.M. 641, 578 P.2d
342 (Ct. App.), cert. denied, 91 N.M. 751, 580 P.2d 972 (1978).

Miswriting. - Where the indictment charged an offense under the statutes the
indictment is not to be held invalid or insufficient because of a "miswriting” or similar
defect. Rather, the indictment may be amended in respect to such defect, however, if
defendant is prejudiced by any such defect the court may postpone the trial. No appeal
"based on any such defect" is to be sustained "unless it is affirmatively shown that the
defendant was in fact prejudiced thereby in his defense upon the merits.” State v.
Lucero, 79 N.M. 131, 440 P.2d 806 (Ct. App. 1968) (decided under former law).

Where original indictment charged a common name - kidnapping, and referred to a
specific section which defined kidnapping, and where the deficiency in charging
kidnapping in the original indictment was limited to the use of "confined" rather than
"held to service" against the will, that deficiency could not, as defendant contended, be
considered as a charge of false imprisonment because the original indictment did not
attempt to frame a false imprisonment charge. Correcting the deficiency merely involved
amendment of the indictment to cure a drafting defect, which is authorized in
Subdivision (a) (see now Paragraph A). State v. Padilla, 86 N.M. 282, 523 P.2d 17 (Ct.
App.), cert. denied, 86 N.M. 281, 523 P.2d 16 (1974).

Failure to name victim. - An information is not fatally defective in failing to name the
victim of the statutory rape (now criminal sexual penetration) charged. Ex parte Kelley,
57 N.M. 161, 256 P.2d 211 (1953) (decided under former law).

Inserting defendant's first name by amending information after testimony was closed
but before case went to jury, where there was no surprise or prejudice, was not error.
State v. Martinez, 34 N.M. 112, 278 P. 210 (1929) (decided under former law).

Failure to include exact baptismal name of deceased was not a fatal variance where
there was no doubt of his identity. State v. Martinez, 34 N.M. 112, 278 P. 210 (1929)
(decided under former law).

Use of witnesses not appearing on original charge. - Failure to endorse informer's
name as witness on indictment was not grounds for reversal on basis of surprise
appearance since no claim was made that the testimony could not be reasonably
anticipated and since defendants never asserted they desired a delay in order to rebut
the surprise testimony. State v. Maes, 81 N.M. 550, 469 P.2d 529 (Ct. App.), cert.
denied, 81 N.M. 588, 470 P.2d 309 (1970) (decided under former law).

Whether names of witnesses may be endorsed on the information during trial is a
matter resting within the sound discretion of the court. It is not enough that a defendant
claim surprise or prejudice in the calling of an adverse witness or one whose name does
not appear upon the information charging him with crime. Nor is the mere admission of
testimony of such witness error; rather, error follows from a denial of an opportunity to



rebut the objectionable evidence. Here, defendant knew the day before that the witness
would testify, knew the nature of the testimony, did not request postponement or
continuance and admission of testimony was not an abuse of discretion. State v.
Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d
1078 (1972) (decided under former law).

That the court granted the prosecutor's motion to endorse the information thereby
adding the witness's name who had testified, in the absence of abuse of discretion, was
not error. State v. Lujan, 79 N.M. 200, 441 P.2d 497 (1968) (decided under former law).

Incorrect address. - When after the amendment the address of the offense is correctly
stated, defendant has not asked for a postponement and has not shown that he is
prejudiced by the amendment correcting the typing error, contention that indictment is
fatally defective is without merit. State v. Lucero, 79 N.M. 131, 440 P.2d 806 (Ct. App.
1968) (decided under former law).

[ll. SURPLUSAGE.

Proof of identity of victim is not surplusage. State v. Vallo, 81 N.M. 148, 464 P.2d 567
(Ct. App. 1970) (decided under former law).

Address and ownership of burglarized residence. - The allegations as to address
and ownership of burglarized residence are unnecessary, and may be disregarded as
surplusage. State v. Lucero, 79 N.M. 131, 440 P.2d 806 (Ct. App. 1968) (decided under
former law).

IV. VARIANCES.

Generally. - Variance between evidence and allegations was not sufficient grounds for
acquittal where no prejudice was shown, and failure of defense counsel to object did not
establish ineffective counsel. State v. Chacon, 80 N.M. 779, 461 P.2d 932 (Ct. App.
1969) (decided under former law).

Under Paragraph C a variance is not treated as a different offense; a defendant would
be able to preclude a second prosecution and avoid double jeopardy by demonstrating
the variance. State v. Johnson, 105 N.M. 63, 728 P.2d 473 (Ct. App. 1986), cert.
denied, 481 U.S. 1051, 107 S. Ct. 2185, 95 L. Ed. 2d 84 (1987).

The defendant was properly convicted of resisting, evading or obstructing an officer,
because the evidence supported the verdict of the jury to that charge, and his
opportunity to prepare and defend against the charge was not impaired by the fact that
such an offense varied from the crime charged in the criminal information, i.e.,
aggravated assault upon a peace officer. State v. Hamilton, 107 N.M. 186, 754 P.2d
857 (Ct. App. 1988).



Failure to allege offense. - Information may be quashed where the acts alleged in the
information and bill of particulars, when read together, do not constitute the offense
which is charged. State v. Putman, 78 N.M. 552, 434 P.2d 77 (Ct. App. 1967) (decided
under former law).

Variance of name. - When the indictment named Yolanda Duran as the owner of the
burglarized residence and upon questioning she testified that she was divorced, that her
married name had been Romero and that she goes by both "Duran” and "Romero,"
"Yolanda Duran" is either her true name or a name by which she is known and is
sufficient identification for the purpose of identifying the owner of the burglarized
residence. State v. Lucero, 79 N.M. 131, 440 P.2d 806 (Ct. App. 1968).

Specified date of offense is a material allegation. - When the state elects to proceed
on a specific date, and so alleges in the charging document, the date specified
becomes a material allegation of the offense charged, thereby precluding the state from
establishing guilt based on a different date. State v. Mankiller, 104 N.M. 461, 722 P.2d
1183 (Ct. App. 1986).

Variance of date. - Although the complaint charged that a sheep slaughter without
inspection occurred on or about March 17, 1976, the bill of particulars stated the killing
occurred on March 17, 1976, and the proof at trial was that the slaughter occurred on
March 16, 1976, there was nothing showing the variance prejudiced defendant's rights.
State v. Pina, 90 N.M. 181, 561 P.2d 43 (Ct. App. 1977).

Variance of ownership. - Where the amendment of the information charging larceny
was made to conform to the evidence, that three people instead of one owned the trailer
involved, the trial court was of the opinion that the defendant was not prejudiced
thereby, especially since defendant made no request for a continuance or
postponement and did not show that he was in fact prejudiced by the amendment. State
v. Parker, 80 N.M. 551, 458 P.2d 803 (Ct. App.), cert. denied, 80 N.M. 607, 458 P.2d
859 (1969) (decided under former law).

Variance in verb tense. - In a criminal fraud case, the defendants' argument that the
instruction using the words "would pay" constituted a material variance from the
language of the indictment using the words "were paying," was without merit. State v.
Crews, 110 N.M. 723, 799 P.2d 592 (Ct. App. 1989).

No prejudice by amendment where defendant on notice. - There is no surprise to
the defendant as a result of an amendment of an indictment where he is on notice from
the beginning that he must defend against each element originally alleged. State v.
Vialpando, 93 N.M. 289, 599 P.2d 1086 (Ct. App.), cert. denied, 93 N.M. 172, 598 P.2d
215 (1979).

Effect of jury verdict on variance. - Variance between indictment and proof offered at
trial as to the name and address of the party and place burglarized is not jurisdictional
as the error can be cured by verdict of the jury. State v. Jaramillo, 85 N.M. 19, 508 P.2d



1316 (Ct. App.), cert. denied, 85 N.M. 5, 508 P.2d 1302, 414 U.S. 1000, 94 S. Ct. 353,
38 L. Ed. 2d 236 (1973); State v. Montgomery, 28 N.M. 344, 212 P. 341 (1923) (cases
decided under former law).

V. EFFECT.

Generally, as to deficiencies raised through habeas corpus. - In habeas corpus
proceeding the information or indictment under which a petitioner was sentenced is not
open to review on grounds of deficiencies therein on claim embezzlement charge failed
to allege value or property embezzled. Such proceeding is a collateral attack upon the
judgment and the only question for decision is whether the trial court possessed
jurisdiction of the parties, jurisdiction of the subject matter, and the power impose the
sentence. Roehm v. Woodruff, 64 N.M. 278, 327 P.2d 339 (1958) (decided under
former law).

Variance. - Variance, relating to name and address of parties and place burglarized,
between the particulars stated in the indictment and the proof thereof at the trial is not
sufficient to warrant a reversal when raised for the first time on appeal. State v.
Jaramillo, 85 N.M. 19, 508 P.2d 1316 (Ct. App.), cert. denied, 85 N.M. 5, 508 P.2d
1302, 414 U.S. 1000, 94 S. Ct. 353, 38 L. Ed. 2d 236 (1973) (decided under former
law).

A variance between charge and proof cannot be raised for the first time after verdict by

a motion for new trial or in arrest of judgment. State v. Mares, 61 N.M. 46, 294 P.2d 284
(1956) (decided under former law).

5-205. Unnecessary allegations.

A. Generally unnecessary allegations. It shall be unnecessary for a complaint,
indictment or an information to contain the following allegations unless such allegations
are necessary to give the defendant notice of the crime charged:

(1) time of the commission of offense;

(2) place of the commission of offense;

(3) means by which the offense was committed;

(4) value or price of any property;

(5) ownership of property;

(6) intent with which an act was done;

(7) description of any place or thing;



(8) the particular character, number, denomination, kind, species or nature of money,
checks, drafts, bills of exchange or other currency;

(9) the specific degree of the offense charged,;
(10) any statutory exceptions to the offense charged; or
(11) any other similar allegation.

B. Inclusion by state. The state may include any of the unnecessary allegations set
forth in Paragraph A of this rule in a complaint, indictment or information without thereby
enlarging or amending such complaint, indictment or information, and such allegations
shall be treated as surplusage the same as if contained in a statement of facts.

C. Statement of facts. Upon motion of the defendant, the court may order the state to
file a statement of facts setting forth any or all of the unnecessary allegations set forth in
Paragraph A of this rule. Such statement of facts shall not enlarge or amend the
complaint, indictment or information, and such allegations shall be treated as
surplusage.
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For a prerule decision holding that the place of the commission of the offense or the
owner of the property were not necessary allegations, see State v. Lucero, 79 N.M. 131,
440 P.2d 806 (Ct. App. 1968). For a prerule decision holding that the degrees of the
crime need not be set forth in the charge, see State v. Roy, 40 N.M. 397, 60 P.2d 647
(1936). As indicated in the rule, any of these allegations could be necessary under
certain circumstances to give the defendant notice of the crime charged. State v. Foster,
87 N.M. 155, 530 P.2d 949 (Ct. App. 1974).

Section 14 of Article 2 of the New Mexico Constitution gives the defendant a right to
"demand the nature and cause of the accusation.” This rule provides basic procedure
for the exercise of that right. See also Rule 5-501 and Paragraph C of Rule 5-503. It
replaces the bill of particulars, former Trial Court Rule 35-4409 (compiled as 41-6-8
NMSA, 1953 Comp., abrogated by the supreme court with the adoption of these rules).
This rule is designed to avoid the technicalities of the bill of particulars without
diminishing the basic constitutional right of the defendant. See State v. Campos, 79
N.M. 611, 447 P.2d 20 (1968); State v. Graves, 73 N.M. 79, 385 P.2d 635 (1963).

ANNOTATIONS
|. GENERAL CONSIDERATION.
Cross-references. - For methods of prosecution, see Rule 5-201.

For defects, errors or omissions, see Rule 5-204.



For pretrial motions, see Rule 5-601.

For right to demand the nature and cause of accusation against defendant, see N.M.
Const., art. Il, 8§ 14.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61A Am. Jur. 2d Pleading 88 23 to 27,
45, 46.

71 C.J.S. Pleading 88 6, 26, 36.
[I. UNNECESSARY ALLEGATIONS.

Time of offense. - An indictment or information is not required to allege the time of the
offense. State v. Selgado, 78 N.M. 165, 429 P.2d 363 (1967) (decided under former
law).

A charging document need not allege time or date of offense charged unless such
allegations are necessary to give a defendant notice of the crime charged. Thus, where
the time of commission of the alleged offenses was an element unessential to the
crimes charged, and thus an allegation unnecessary to the information, the criminal
information sufficiently charged the offenses. State v. Cawley, 110 N.M. 705, 799 P.2d
574 (1990).

Exception to time as unnecessary allegation. - The information charging defendant
with sodomy was void for failure to give him notice of the charges against him where it
failed to state the date of the offense so as to specify which of three different acts
subsequently testified to by the state's principal withess was charged, and defendant's
conviction was reversed. State v. Foster, 87 N.M. 155, 530 P.2d 949 (Ct. App. 1974).

Where a criminal offense is charged generally, and is then followed with a detailed
statement of the facts, the prosecution is limited to establishing the facts so detailed;
therefore, surplusage provisions of these rules making an allegation of the time of the
offense unnecessary are inapplicable where the amended indictment gave defendant
notice that he was charged with crimes on specific dates and the trial court's refusal to
instruct that guilt was to be determined on the basis of acts occurring on or about the
dates of the two burglaries charged was reversible error where there was evidence of
several burglaries, and evidence connecting the defendant to at least one additional
burglary for which defendant was not being tried. State v. Salazar, 86 N.M. 172, 521
P.2d 134 (Ct. App. 1974).

Address and ownership. - The allegations as to address and ownership of burglarized
residence are unnecessary and may be disregarded as surplusage. State v. Lucero, 79
N.M. 131, 440 P.2d 806 (Ct. App. 1968) (decided under former law).



Means by which offense committed. - The means or elements of embezzlement are
not required to be alleged. Smith v. Abram, 58 N.M. 404, 271 P.2d 1010 (1954)
(decided under former law).

Criminal information charging defendant with "possession of cocaine to-wit: by
consumption” charged the usual crime of possession of cocaine; the additional
language concerning consumption was simply additional information provided by the
state to show how it planned to prove possession and including the method of proof in
the charging instrument did not change the basic charge of possession of cocaine that
is criminalized pursuant to 30-31-23 NMSA 1978. State v. McCoy, 116 N.M. 491, 864
P.2d 307 (Ct. App. 1993).

Value. - Although information should have alleged value, jurisdiction does not depend
upon the value of the property embezzled; value merely denotes the grade of the
offense. Roehm v. Woodruff, 64 N.M. 278, 327 P.2d 339 (1958) (decided under former
law).

Ownership. - Laws making allegations regarding ownership unnecessary in an
information which charges larceny and provides for a bill of particulars is not
unconstitutional since ownership in any particular person is not an element of the
offense. State v. Shroyer, 49 N.M. 196, 160 P.2d 444 (1945) (decided under former
law).

Intent. - Where criminal intent is an essential part of the offense, failure to allege such
intent would be a fatal defect, although intent may be alleged in general terms, or by
use of equivalent terms. State v. Shedoudy, 45 N.M. 516, 118 P.2d 280 (1941), rev'd on
other grounds, 48 N.M. 354, 151 P.2d 57 (1944) (decided under former law).

Checks included as money. - Checks are included within scope of information which
charged embezzlement of money. State v. Peke, 70 N.M. 108, 371 P.2d 226, cert.
denied, 371 U.S. 924, 83 S. Ct. 293, 9 L. Ed. 2d 232 (1962) (decided under former law).

[ll. STATEMENT OF FACTS.

Failure to request statement of facts is waiver. - Where an information charged
conspiracy to commit a felony as well as three other separate felonies, it provided
sufficient notice of the underlying felony or felonies. When the defendant did not request
a statement of facts, he waived any claim that he did not know which of the three
felonies, or whether all of them, constituted the felony he was charged with conspiring to
commit. State v. Martin, 94 N.M. 251, 609 P.2d 333 (Ct. App.), cert. denied, 94 N.M.
628, 614 P.2d 545 (1980).

Notice by other means. - Although a defendant may not have requested a statement
of facts, the purpose of this rule has been fulfilled when, through some other method,

e.g., affidavits attached to criminal complaints, the defendant was put fully on notice of
the crimes with which he was charged and the circumstances surrounding them. State



v. Hernandez, 104 N.M. 268, 720 P.2d 303 (Ct. App.), cert. denied, 104 N.M. 201, 718
P.2d 1349 (1986).

Providing grand jury tapes fulfilled purpose of statement of facts. - Where a
defendant was provided with grand jury tapes, the purpose of a statement of facts was
fulfilled, as the defendant was provided with adequate information upon which to
prepare his defense. State v. Aaron, 102 N.M. 187, 692 P.2d 1336 (Ct. App. 1984).

Where error to deny bill of particulars. - In prosecution for burglary, court committed
reversible error when it failed to grant motion for bill of particulars as to where robbery
occurred, the type of building wherein it occurred and the type of container valuables
were allegedly taken from. State v. Graves, 73 N.M. 79, 385 P.2d 635 (1963) (decided
under former law).

Charge of larceny of "certain articles of personal property" of a certain value, in
possession of sheriff, was such that motion for bill of particulars should not have been
denied. State v. Campos, 79 N.M. 611, 447 P.2d 20 (1968) (decided under former law).

Bill to be provided despite valid information. - Validity of information under
constitutional statutes does not satisfy requirement of bill of particulars if requested.
State v. Graves, 73 N.M. 79, 385 P.2d 635 (1963) (decided under former law).

But not where defendant given entire transcript and exhibits. - Defendant who was
given entire transcript of 172 pages and 11 exhibits from the preliminary hearing, and
asked for bill of particulars yet was evasive when asked by the court what he wanted,
and did not answer the question, was not entitled to bill of particulars, was afforded
reasonable information, and state was not required to plead the evidence. State v.
Archuleta, 82 N.M. 378, 482 P.2d 242 (Ct. App. 1970), cert. denied, 82 N.M. 377, 482
P.2d 241 (1971) (decided under former law).

Or where bill not requested. - Defendant who never requested bill of particulars will
not be heard to complain on appeal that bill was not furnished him. State v. Gibby, 78
N.M. 414, 432 P.2d 258 (1967) (decided under former law).

Bill of particulars to become matter of record. State v. Roy, 40 N.M. 397, 60 P.2d
646 (1936) (decided under former law).

Where sufficient notice of offense. - Charge of murder "by shooting with a gun" was
sufficient to enable defendant to prepare defense without bill of particulars. State v.
Smith, 76 N.M. 477, 416 P.2d 146 (1966) (decided under former law).

Information charging larceny of sheep is sufficient and may be supplemented by a
bill of particulars. State v. Shroyer, 49 N.M. 196, 160 P.2d 444 (1945) (decided under
former law).



Denial of motion upheld. - District court did not err in denying defendant's motion for a
statement of facts, where it was admitted that trial counsel did receive a copy of the
grand jury indictment and police report and interviewed the state's witnesses. State v.
Serna, 112 N.M. 738, 819 P.2d 688 (Ct. App. 1991).

5-206. Signing of pleadings.

Every pleading, motion and other paper of a party represented by an attorney shall be
signed by at least one attorney of record in the attorney's individual name, whose
address and telephone number shall be stated. A party who is not represented by an
attorney shall sign the party's pleading and state the party's address and telephone
number. Except when otherwise specifically provided by rule or statute, pleadings need
not be verified or accompanied by affidavit. The signature of an attorney or party
constitutes a certificate by the signer that the signer has read the pleading, motion or
other paper and that to the best of the signer's knowledge, information and belief it is
not interposed for delay. If a pleading, motion or other paper is signed with intent to
defeat the purpose of this rule, it may be stricken as sham and false and the action may
proceed as though the pleading had not been served. If a pleading, motion or other
paper is not signed, it shall be stricken unless it is signed promptly after the omission is
called to the attention of the pleader or movant. For a willful violation of this rule an
attorney may be subjected to appropriate disciplinary action. Similar action may be
taken if scandalous or indecent matter is inserted.

[As amended, effective August 1, 1989.]
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This rule is substantially the same as Rule 1-011.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 22 C.J.S. Criminal Law § 324 et seq.

5-207. Filing of complaint.

Upon filing of a complaint signed or approved in writing by a full-time salaried state or
county law enforcement officer, a municipal police officer, a campus security officer or
an Indian tribal or pueblo law enforcement officer, the court shall docket the action.
Upon the filing of any other complaint the court shall collect the docket fee before
docketing the action.

R S I S R S

This rule was probably designed originally as a procedure for the magistrate courts.
With the adoption of Paragraph A of Rule 6-201, this rule would apply only to the filing



of a complaint in the district court. This rule was derived from and was substantially
similar to 36-6-2, 1953 Comp. (now repealed).

ANNOTATIONS
Cross-references. - For docketing of action in criminal cases, see 31-1-4 NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88 409, 422.

22 C.J.S. Criminal Law § 327.
5-208. Issuance of warrant for arrest and summons.

A. Time. Upon the docketing of any criminal action the court may issue a summons or
arrest warrant.

B. Form for warrant. The warrant shall be signed by the court and shall contain the
name of the defendant or, if his name is unknown, any name or description by which he
can be identified with reasonable certainty. It shall describe the offense charged. It shall
command that the defendant be arrested and brought before the court.

C. Form for summons. The summons shall be in the same form as the warrant except
that it shall summon the defendant to appear before the court at a stated time and
place. A summons or arrest warrant shall be substantially in the form approved by the
court administrator.

D. Basis for warrant. The court may issue a warrant for arrest upon an indictment or a
sworn written statement of the facts showing probable cause for issuance of a warrant.
The showing of probable cause shall be based upon substantial evidence, which may
be hearsay in whole or in part, provided there is a substantial basis for believing the
source of the hearsay to be credible and for believing that there is a factual basis for the
information furnished. Before ruling on a request for a warrant the court may require the
affiant to appear personally and may examine under oath the affiant and any witnesses
he may produce, provided that such additional evidence shall be reduced to writing and
supported by oath or affirmation.
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When a criminal action is docketed in the magistrate court by the filing of a complaint,
Rule 6-204, substantially identical to this rule, will govern the procedure. Paragraph A of
Rule 6-204 adds to Paragraph A of this rule by indicating a preference for the use of
summons when practicable. See also, 31-1-6 NMSA 1978.

Paragraphs B and C of this rule were derived from Rule 4(c) of the Federal Rules of
Criminal Procedure. See 62 F.R.D. 271-72 (1974).



Paragraph D of this rule requires a written showing of probable cause before an arrest
warrant may be issued. The constitutional basis for this requirement is Section 10 of
Article 2 of the New Mexico Constitution, although that provision does not expressly
mention arrest warrants. Cf. State v. Gibby, 78 N.M. 414, 432 P.2d 258 (1967). See
also, commentary to Rule 5-209.

Paragraph D of this rule codified case law allowing the issuance of a warrant on
probable cause based on hearsay evidence. This provision was taken from Rule 4(b) of
the Federal Rules of Criminal Procedure. See 48 F.R.D. 553, 558-60 (1970) and 62
F.R.D. 271-72 (1974). Neither the proposed federal rule nor this rule attempts to
establish what constitutes probable cause based on hearsay as that determination can
only be made on a case by case basis, taking into account the unlimited variation and
sources of information and the varying reliability of the information received by the
affiant from others. 62 F.R.D. 271, 273-74 (1974). The fact that the information may
involve double hearsay does not mean that the affidavit fails to provide probable cause.
State v. Alderete, 88 N.M. 14, 536 P.2d 278 (Ct. App. 1975).

ANNOTATIONS
|. GENERAL CONSIDERATION.
Cross-references. - For issuance of summons or warrant, see 31-1-4 NMSA 1978.

For forms on criminal summons, certificate of mailing, certificate of service and affidavit
of service by other person making service, see Form 9-208.

For affidavit for arrest warrant form, see Form 9-209.

For inapplicability of Rules of Evidence to proceedings for issuance of arrest warrants
and criminal summonses, see Rule 11-1101.

Compiler's note. - Paragraphs B and C are similar to Rules 4(c) and 9(b) of the
Federal Rules of Criminal Procedure.

Paragraph D is similar to Rules 4(a) and (c) and 9(a) of the Federal Rules of Criminal
Procedure.

Judge lacks authority to order production of handwriting exemplars. - Absent
legislative, or judicial, authorization, a judge has no authority to order a defendant either
to produce handwriting exemplars or be held in contempt, prior to arrest or charge.
Sanchez v. Attorney Gen., 93 N.M. 210, 598 P.2d 1170 (Ct. App. 1979).

Law reviews. - For comment, "Criminal Procedure - Preventive Detention in New
Mexico," see 4 N.M.L. Rev. 247 (1974).



For survey, "Children's Court Practice in Delinquency and Need of Supervision Cases
Under the New Rules,"” see 6 N.M.L. Rev. 331 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Private citizen's right to institute
mandamus to compel a magistrate or other appropriate official to issue a warrant, or the
like, for an arrest, 49 A.L.R.2d 1285.

22 C.J.S. Criminal Law 8 334; 72 C.J.S. Process § 2.
Il. FORM.

Generally. - A warrant is a writ or precept issued by a magistrate, justice or other
competent authority, addressed to a sheriff, constable or other officer, requiring him to
arrest the body of a person therein named, and bring him before the magistrate or court,
to answer or be examined, touching some offense which he is charged with having
committed. State v. Barreras, 64 N.M. 300, 328 P.2d 74 (1958) (decided under former
law).

Purpose of warrant. - The purpose of a warrant is to acquire jurisdiction over the
person of the accused, to bring him before the court. State v. Barreras, 64 N.M. 300,
328 P.2d 74 (1958) (decided under former law).

Where person already arrested and under confinement. - Under 41-3-8, 1953
Comp., the issuance of a warrant was not necessary to confer jurisdiction over the
person of an accused who had already been arrested with probable cause and who was
under confinement. State v. Barreras, 64 N.M. 300, 328 P.2d 74 (1958) (decided under
former law).

Unsigned warrant invalid. - Where the bench warrant upon which defendant was
arrested was not properly signed by the court, the warrant was invalid and evidence
seized thereunder must be suppressed. State v. Gurrola, N.M. , 908 P.2d 264 (Ct. App.
1995).

Effect of invalid complaint. - Where the warrant was issued on an invalid complaint,
the district court did not lose jurisdiction to try the defendant on the subject charges.
State v. Baca, 81 N.M. 686, 472 P.2d 651 (Ct. App.), cert. denied, 81 N.M. 721, 472
P.2d 984 (1970) (decided under prior law).

[ll. BASIS FOR WARRANT.

Generally. - Before a warrant for arrest may be issued, the judicial officer issuing it
must be supplied with sufficient information to support an independent judgment that
probable cause exists for the warrant, so as to allow a relatively independent magistrate
to be interposed between the arresting force and the citizen whose right not to be
arrested without cause is guaranteed by U.S. Const., amend. IV. This probable cause
standard must be at least as stringently applied in the case of warrantless arrests as in



the instance of an arrest with a warrant. State v. Gorsuch, 87 N.M. 135, 529 P.2d 1256
(Ct. App. 1974).

Generally, as to test for probable cause. - Before an arrest warrant may be issued,
the magistrate issuing it "must be supplied with sufficient information to support an
independent judgment that probable cause exists for the warrant” and the test for
probable cause is whether the police officer has reasonable grounds for belief of
defendant's guilt. State v. Alderete, 88 N.M. 14, 536 P.2d 278 (Ct. App. 1975).

The substance of all the definitions of probable cause is a reasonable ground for belief
of guilt. State v. Hilliard, 81 N.M. 407, 467 P.2d 733 (Ct. App. 1970).

Reasonable grounds for belief under this rule is a state of facts that would lead the
police officer, as a man of reasonable caution, to believe the defendant committed the
crime for which he is arrested. State v. Alderete, 88 N.M. 14, 536 P.2d 278 (Ct. App.
1975).

Examination of facts to be case by case. - The existence of "probable cause,"
whether for issuance of a search warrant or warrant of arrest, or for arrest without a
warrant, or for search and seizure without a warrant, involves a case-by-case
examination of the facts and no two cases are precisely alike. State v. Aull, 78 N.M.
607, 435 P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668
(1968).

Sources of information. - In determining if probable cause exists, police officers may
rely on information coming to them from official sources as well as other known reliable
sources; therefore, a telephone call, followed by a letter, received by the police
department from the federal bureau of investigation and connecting the defendant with
the crime was held to be information coming from a responsible official source, and,
therefore, it was sufficient to constitute probable cause and reasonable grounds for
arrest. State v. Alderete, 88 N.M. 14, 536 P.2d 278 (Ct. App. 1975).

Double hearsay acceptable. - Where the victim identified defendant as one of two men
who shot him and this identification would have provided probable cause if given directly
to the affiant detective, then the fact that the affiant detective's information was double
hearsay did not keep that information from providing probable cause. State v. Alderete,
88 N.M. 14, 536 P.2d 278 (Ct. App. 1975).

5-209. Service of summons; failure to appear.

A. Service. A summons shall be served in accordance with the rules governing service
of process in civil actions unless the court directs service by mail. A copy of the
complaint, indictment or information shall be attached to the summons. Service shall be
made at least ten (10) days before the defendant is required to appear. Service by mail
is complete upon mailing.



B. Failure to appear. If a defendant fails to appear in person, or by counsel when
permitted by these rules, at the time and place specified in the summons, the court may
issue a warrant for the defendant's arrest, and thereafter the action shall be treated as if
the warrant had been the first process in the action.
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Paragraph A of this rule incorporates Rule 1-004 as the procedure for service of
summons on a defendant. This procedure is more often used in misdemeanor than
felony cases. An identical rule is provided in the magistrate court rules. See Rule 6-205.
Paragraph B of this rule, providing for arrest if the defendant fails to respond and appear
to the summons, was derived from Rule 4(a) of the Federal Rules of Criminal
Procedure. See generally, 1 Wright, Federal Practice and Procedure, 8 51 (1969).

ANNOTATIONS
Cross-references. - For computation of time, see Rule 5-104.
For presence of defendant, appearance of counsel, see Rule 5-612.
For service of process in civil actions, see Rule 1-004.

For forms on criminal summons, certificate of mailing, certificate of service and affidavit
of service by other person making service, see Form 9-208.

For affidavit for bench warrant form, see Form 9-211.
For forms on bench warrant and return, see Form 9-212.

Compiler's note. - Paragraph B of this rule is similar to Rules 4(a), in part, and 9(a), in
part, of the Federal Rules of Criminal Procedure.

Contempt proceedings. - Where plaintiff property owner brought suit against adjoining
property owner to restrain him from certain actions, and court issued order restraining
both parties, whereupon defendant had the court issue an order requiring plaintiff to
show cause why he should not be held in contempt for violation of restraining order,
plaintiff failed to appear within the meaning of this rule when he sent his counsel to
respond to the show cause order for him, as appearance by counsel was not a
permitted response under Rule 47 (see now Rule 5-612). Trial court was therefore
authorized to issue an arrest warrant under this rule, but was not authorized to try and
sentence the plaintiff under Rule 47 (see now Rule 5-612) without his being present.
Lindsey v. Martinez, 90 N.M. 737, 568 P.2d 263 (Ct. App. 1977).

Law reviews. - For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules,” see 6 N.M.L. Rev. 331 (1976).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 62B Am. Jur. 2d Process 8§ 59 et seq.

Foreign railway corporation as subject to service of process in state in which it merely
solicits interstate business, 46 A.L.R. 570, 95 A.L.R. 1478.

Constitutionality, construction and applicability of statutes relating to service of process
on unincorporated association, 79 A.L.R. 305.

Constitutionality, construction and effect of statute providing for service of process upon
statutory agent in action against foreign corporation as regards communication to
corporation of facts of service, 89 A.L.R. 658.

Power of state to provide for service, other than personal, of process upon nonresident
individual doing business within the state so as to subject him to judgment in personam,
91 A.L.R. 1327.

Who, other than public official, may be served with process in action against foreign
corporation doing business in state, 113 A.L.R. 9

Substituted service, service by publication or service out of the state, in action in
personam against resident or domestic corporation, as contrary to due process of law,
126 A.L.R. 1474, 132 A.L.R. 1361.

Delay in issuance or service of summons as requiring or justifying order discontinuing
suit, 167 A.L.R. 1058.

Leaving process or notice at residence as compliance with requirement that party be
served "personally” or "in person," "personally served," etc., 172 A.L.R. 521.

Attorney representing foreign corporation in litigation as its agent for service of process
in unconnected actions or proceedings, 9 A.L.R.3d 738.

Who is "general” or "managing” agent of foreign corporation under statute authorizing
service of process on such agent, 17 A.L.R.3d 625.

Construction of phrase "usual place of abode," or similar terms referring to abode,
residence or domicil, as used in statutes relating to service of process, 32 A.L.R.3d 112.

Stipulation extending time to answer or otherwise proceed as waiver of objection to
jurisdiction for lack of personal service, 77 A.L.R.3d 841.

72 C.J.S. Process 8 1 et seq.

5-210. Arrests without a warrant; arrest warrants.



A. To whom directed. Whenever a warrant is issued in a criminal action, it shall be
directed to a full-time salaried state or county law enforcement officer, a municipal
police officer, a campus security officer or an Indian tribal or pueblo law enforcement
officer. Upon arrest the defendant shall be brought before the court without unnecessary
delay.

B. Arrest. If the arresting officer has the warrant in his possession at the time of the
arrest, a copy shall be served on the defendant upon arrest. If the officer does not have
the warrant in his possession at the time of the arrest, the officer shall then inform the
defendant of the offense and of the fact that a warrant has been issued and shall serve
the warrant on the defendant as soon as practicable.

C. Return. The arresting officer shall make a return to the court which issued the
warrant.

D. Arrests without a warrant. If the defendant is arrested without a warrant, a criminal
complaint shall be prepared and a copy given to the defendant prior to transferring the
defendant to the custody of the detention facility. If the defendant is in custody and the
court is open, the criminal complaint shall be filed immediately with the court. If the court
is not open and the defendant remains in custody, the complaint shall be filed the next
business day of the court. If the defendant is not in custody, the complaint shall be filed
with the court as soon as practicable.

[As amended, effective September 1, 1990; November 1, 1991.]
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For the rule governing execution and return of arrest warrants issued by the magistrate,
metropolitan and municipal courts, see Rules 6-206, 7-206 and 8-206 which are
substantially identical to this rule. See also, commentary to Rule 5-301.

Paragraph B of this rule was derived from Rule 4(d)(3) of the Federal Rules of Criminal
Procedure. See 62 F.R.D. 271-72 (1974). In a case decided without reference to
Paragraph B of this rule, the court of appeals has upheld that physical possession of the
warrant by the officer at the time of the arrest is not essential to the validity of the arrest,
assuming that the warrant is otherwise valid. See State v. Grijalva, 85 N.M. 127, 509
P.2d 894 (Ct. App. 1974).

Paragraph D was added in 1990 to require in warrantless arrest cases that the
defendant be given a copy of the criminal complaint prior to being transferred to the
custody of a detention facility. Similar language was added to Rules 6-201, 7-201 and 8-
201. The right to a copy of the criminal charges is no greater than the right of a person
accused of a motor vehicle violation to a copy of the citation. See Section 66-8-123
NMSA 1978 which provides that a copy of a traffic citation be given to the defendant. A
traffic citation is a criminal complaint even though it is not verified. (See Sections 29-5-
1.1 and 66-8-131 NMSA 1978). If the defendant remains in custody, the complaint must



be filed with the court at the time it is given to the defendant or if the court is closed the
next business day.

The right to a copy of the criminal complaint was added to this rule so that the
defendant has notice of the criminal charges.

In 1991, the Supreme Court amended the criminal complaint form to delete the
requirement that the complaint be sworn to before a notary or judicial officer before it is
filed with the court. Law enforcement officers are required to swear or affirm under
penalty of perjury that the facts set in the complaint are true to the best of their
information and belief.

There is no absolute requirement that a copy of a criminal complaint be given to a
defendant who, because of drugs, alcohol or rage is unable to read and understand the
charges. Rather, it would be a better practice to place the complaint with other
belongings of the defendant until such time as the defendant can understand the nature
of the charges.

It is noted that under Section 43-2-22 NMSA 1978 of the Detoxification Act an
intoxicated person may be detained in jail in protective custody for a 12 hour period
without criminal charges. This time may be extended by a medical professional. Section
43-2-22 NMSA 1978. In this situation no criminal complaint need be served on the
defendant who is being held for protective custody.

Rule 5-210 does not provide a precise definition as to the point in time at which a
defendant is deemed to have been transferred to the custody of a detention facility.
Nothing in these rules prevents the police from briefly detaining a defendant in a
detention facility pending completion of preliminary police investigatory procedures so
long as the police have not transferred jurisdiction to release the defendant to the
detention facility. The police, however, must be free to release the defendant if, after
such preliminary investigation and screening, charges are not filed.

The defendant has a number of rights prior to arraignment or first appearance. These
preliminary rights include:

(a) The statutory right to 3 telephone calls within 20 minutes after detention; [Section
31-1-5 NMSA 1978]

(b) In warrantless arrest and detention cases, the right to be given a copy of the criminal
complaint prior to transfer to custody of a detention facility; and

(c) In warrantless arrest and detention cases, the constitutional right to a prompt
probable cause determination. See Commentary, Rule 5-301.

Unlike the 6-month trial rules, this rule does not contain a provision requiring dismissal
of the complaint for failure to provide the defendant in a warrantless arrest case with a



copy of the complaint prior to transfer to a detention facility. The court may dismiss
criminal charges for denying an accused the right to 3 telephone calls, the right to a
copy of the criminal complaint or the right to a prompt probable cause determination if
the court finds that the denial of one of these rights resulted in prejudice to the
defendant or if the court finds that the law enforcement officers acted in bad faith. See
State v. Bearly, 112 N.M. 50, 811 P.2d 83 (Ct. App. 1991). See also State v. Gibby, 78
N.M. 414, 418, 432 P.2d 258 (1967). [As revised, effective November 1, 1991.]

ANNOTATIONS
Cross-references. - For issuance of warrant for arrest and summons, see Rule 5-208.
For forms on warrant for arrest and return where defendant is found, see Form 9-210.

The 1991 amendment, effective for cases filed in the district courts on or after
November 1, 1991, in Paragraph D, rewrote the second and third sentences and added
the last sentence.

Effect of unlawfully issued warrant and illegal arrest on conviction. - Where
defendant was properly before the court under the information filed against him and
pleads thereto, and there was no contention made that he did not receive a fair trial or
that the verdict of guilty upon which his conviction was entered was not supported by
the evidence, his conviction was not thereby rendered void even where the warrant was
unlawfully issued and his arrest illegal. State v. Halsell, 81 N.M. 239, 465 P.2d 518 (Ct.
App. 1970) (decided under former law).

Liability for arrest of person with same name. - A citizen who in good faith and upon
probable cause swears out a criminal complaint identifying the accused by name is not
liable for malicious prosecution where the officer arrests a person bearing that name but
who is not in fact the person against whom the complaint was made. Barnett v. Cal M,
Inc., 79 N.M. 553, 445 P.2d 974 (1968).

Law reviews. - For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules,” see 6 N.M.L. Rev. 331 (1976).

For article, "Survey of New Mexico Law, 1982-83: Criminal Procedure,” see 14 N.M.L.
Rev. 109 (1984).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88 408 to
410, 421, 422.

Necessity of showing warrant upon making arrest under warrant, 40 A.L.R. 62.

Liability for false imprisonment, of officer executing warrant for arrest as affected by its
being returnable to wrong court, 40 A.L.R. 290.



Power of private person to whom warrant of arrest is directed to deputize another to
make the arrest or to delegate his power in that respect, 47 A.L.R. 1089.

Territorial extent of power to arrest under a warrant, 61 A.L.R. 377.

Civil liability of officer making arrest under warrant as affected by his failure to exhibit
warrant, or to state fact of, or substance of, warrant, 100 A.L.R. 188.

Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar
police records, 45 A.L.R.4th 550.

Search and seizure of telephone company records pertaining to subscriber as violation
of subscriber's constitutional rights, 76 A.L.R.4th 536.

22 C.J.S. Criminal Law 8§ 334 et seq.
5-211. Search warrants.

A. Issuance. A warrant may be issued by the court to search for and seize any:

(1) property which has been obtained or is possessed in a manner which constitutes a
criminal offense;

(2) property designed or intended for use or which is or has been used as the means of
committing a criminal offense;

(3) property which would be material evidence in a criminal prosecution; or

(4) person for whose arrest there is probable cause or who is unlawfully restrained. A
warrant shall issue only on a sworn written statement of the facts showing probable
cause for issuing the warrant.

B. Contents. A search warrant shall be executed by a full-time salaried state or county
law enforcement officer, a municipal police officer, a campus security officer, an Indian
tribal or pueblo law enforcement officer or a civil officer of the United States authorized
to enforce or assist in enforcing any federal law. The warrant shall contain or have
attached the sworn written statement of facts showing probable cause for its issuance
and the name of any person whose sworn written statement has been taken in support
of the warrant. A search warrant shall direct that it be served between the hours of 6:00
a.m. and 10:00 p.m., according to local time, unless the issuing judge, by appropriate
provision in the warrant, and for reasonable cause shown, authorizes its execution at
any time.

C. Execution. A search warrant shall be executed within ten (10) days after the date of
issuance. The officer seizing property under the warrant shall give to the person from
whom or from whose premises the property was taken a copy of the affidavit for search



warrant, and the search warrant and a copy of the inventory of the property taken or
shall leave the copies of the affidavit for search warrant, the search warrant and
inventory at the place from which the property was taken.

D. Return. The return shall be made promptly after execution of the warrant. The return
shall be accompanied by a written inventory of any property taken. The inventory shall
be made in the presence of the applicant for the warrant and the person from whose
possession or premises the property was taken, if they are present, or in the presence
of at least one credible person other than the applicant for the warrant or the person
from whose possession or premises the property was taken, and shall be signed by the
officer and the person in whose presence the inventory was taken. The court shall upon
request deliver a copy of the inventory to the person from whom or from whose
premises the property was taken and to the applicant for the warrant.

E. Probable cause. As used in this rule, "probable cause" shall be based upon
substantial evidence, which may be hearsay in whole or in part, provided there is a
substantial basis for believing the source of the hearsay to be credible and for believing
that there is a factual basis for the information furnished. Before ruling on a request for a
warrant the court may require the affiant to appear personally and may examine under
oath the affiant and any witnesses he may produce, provided that such additional
evidence shall be reduced to writing, supported by oath or affirmation and served with
the warrant.

*khkkhkkhkkhkkhkhkhkrhkhkkrkkhkhkhkk*k

This rule is patterned after Rule 41 of the Federal Rules of Criminal Procedure.

For other court rules governing issuance, etc., of search warrants by the magistrate
court, see Rule 6-208, Rule 7-208, and Rule 8-208. These rules are substantially
identical and are based upon the New Mexico constitutional requirements. See N.M.
Const., Art. 2, 8 10. The court rules replaced the former search warrant statute,
repealed in 1972. See N.M. Laws 1967, ch. 245, 88 1 and 2, formerly compiled as 41-
18-1 and 41-18-2, 1953 Comp.

"Property"” in Paragraph A of this rule is defined in Rule 41(h) of the Federal Rules of
Criminal Procedure "to include documents, books, papers and any other tangible
objects.” The committee is of the opinion that this would include such things as blood,
fingerprints, and handwriting samples. See Sanchez v. Attorney General, 93 N.M. 210,
598 P.2d 1170 (Ct. App. 1979).

As amended in 1979, this rule provides a procedure for the obtaining of a search
warrant to conduct a search of premises for a person even when a warrant is not
required. As stated in the advisory committee note to Rule 41 of the Federal Rules of
Criminal Procedure:



That part of the amendment which authorizes issuance of a search warrant to search for
a person unlawfully restrained is consistent with ALI Model Code of Pre-Arraignment
Procedure 8 SS 210.3(1)(d) (Proposed Official Draft, 1975), which specifies that a
search warrant may issue to search for "an individual * * * who is unlawfully held in
confinement or other restraint." As noted in the Commentary thereto, id. at p. 507:

Ordinarily such persons will be held against their will and in that case the persons are,
of course, not subject to "seizure." But they are, in a sense, "evidence" of crime, and the
use of search warrants for these purposes presents no conceptual difficulties.

In United States v. Watson, 423 U.S. 411, 96 S. Ct. 820, 46 L. Ed. 2d 598 (1976), the
Court . . . alluded to "the still unsettled question" of whether, absent exigent
circumstances, officers acting without a warrant may enter private premises to make an
arrest. Some courts have indicated that probable cause alone ordinarily is sufficient to
support an arrest entry, United States v. Fernandez, 480 F.2d 726 (2d Cir. 1973);
United States ex rel. Wright v. Woods, 432 F.2d 1143 (7th Cir. 1970). There exists
some authority, however, that except under exigent circumstances a warrant is required
to enter the defendant's own premises, United States v. Calhoun, 542 F.2d 1094 (9th
Cir. 1976); United States v. Lindsay, 506 F.2d 166 (D.C. Cir. 1974); Dorman v. United
States, 435 F.2d 385 (D.C. Cir. 1970), or, at least to enter the premises of a third party,
Virgin Islands v. Gereau, 502 F.2d 914 (3d Cir. 1974); Fisher v. Volz, 486 F.2d 333 (3d
Cir. 1974); Huotari v. Vanderport, 380 F. Supp. 645 (D. Minn. 1974).

A warrant must be served between the hours of 6:00 a.m. and 10:00 p.m. unless for
reasonable cause shown the issuing judge authorizes the execution at any time. The
time periods designated were taken from the definition of "day time" in Rule 41(h) of the
Federal Rules of Criminal Procedure.

Paragraph E of this rule was derived in part from Rule 41(c) of the Federal Rules of
Procedure. On the use of hearsay evidence to establish probable cause, see State v.
Perea, 85 N.M. 505, 513 P.2d 1287 (Ct. App. 1973). See also, 48 F.R.D. 553, 630
(1970).

Uncorroborated information given by an unknown informant to support an affidavit for
probable cause may be found to be reliable if the information is personal to the
informant and other information given by the informant has been corroborated by
information supplied by a reliable confidential informant. State v. Turkal, 93 N.M. 248,
599 P.2d 1045 (1979).

The tests for evaluating the supporting affidavit for probable cause were set forth in
State v. Perea, supra: (1) technical requirements of elaborate specificity are not
required; (2) any inferences to be drawn from statements of the affiant must be drawn
by the judge and not the police officer; (3) affidavits are tested by less rigorous
standards than those governing the admissibility of evidence at trial; and (4) where
affiant is relying on an informant, the affidavit must set forth some of the underlying
circumstances supporting the affiant's conclusion that the information is credible or



reliable. Only a probability of criminal conduct need be established and common sense
should control the magistrate's determination of probable cause, which should be shown
great deference by the reviewing court. State v. Bowers, 87 N.M. 74, 529 P.2d 300 (Ct.
App. 1974). See also, State v. Alderete, 88 N.M. 14, 536 P.2d 278 (Ct. App. 1975).

As in the federal rule, any additional evidence received by the court when the affiant
appears personally must be made a part of the facts showing probable cause. In
addition, under this rule, the additional evidence must be reduced to writing and sworn
to in order to comply with the constitutional requirement of a "written showing of
probable cause.”

For cases showing examples of the sufficiency of descriptions in warrants, see State v.
Ferrari, 80 N.M. 714, 460 P.2d 244 (1969) (instrumentalities of the crime in a murder
case); State v. Sero, 82 N.M. 17, 474 P.2d 503 (Ct. App. 1970) (sufficiency of the
description of the place to be searched); State v. Quintana, 87 N.M. 414, 534 P.2d 1126
(Ct. App. 1975), cert. denied, 88 N.M. 29, 536 P.2d 1084, cert. denied, 423 U.S. 832, 96
S. Ct. 54, 46 L. Ed. 2d 50 (1975) (sufficiency of description of controlled substances).
Absent a showing of prejudice, defects in the return of service will not invalidate the
warrant. See State v. Wise, 90 N.M. 659, 567 P.2d 970 (Ct. App. 1977), cert. denied, 91
N.M. 4, 569 P.2d 414 (1977); State v. Baca, 87 N.M. 12, 528 P.2d 656 (Ct. App. 1974),
cert. denied, 87 N.M. 5, 528 P.2d 649 (1974).
ANNOTATIONS
|. GENERAL CONSIDERATION.

Cross-references. - For requirement of probable cause in search and seizure cases,
see N.M. Const., art. Il, § 10.

For issuances of summonses or warrants, see 31-1-4 NMSA 1978.

For affidavit for search warrant form, see Form 9-213.

For forms on search warrant and return and inventory, see Form 9-214.
For application for inspectorial search order, see Form 9-801.

For forms on inspection order and return, see Form 9-802.

For inapplicability of Rules of Evidence to proceedings for issuance of arrest warrants
and criminal summonses, see Rule 11-1101.

Requirements of search warrant statutes are mandatory in every material respect.
State v. Dalrymple, 80 N.M. 492, 458 P.2d 96 (Ct. App. 1969) (decided under former
law).



Search and seizure is constitutionally lawful under either of three instances: if
conducted pursuant to a legal search warrant, by consent or incident to a lawful arrest.
State v. Sedillo, 79 N.M. 289, 442 P.2d 601 (Ct. App. 1968) (decided under former law).

Good faith exception to exclusionary rule. - There is no good faith exception to the
exclusionary rule under N.M. Const., art. Il, § 10. State v. Gutierrez, 112 N.M. 774, 819
P.2d 1332 (Ct. App. 1991), aff'd, 116 N.M. 431, 863 P.2d 1052 (1993).

Fact defendant was not present when the search occurred does not make the search
unreasonable. State v. Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App. 1969) (decided
under former law).

Where a search warrant authorizes the seizure of certain items, but the warrant
gives the police officers no authority to seize other items, such authority does not
extend beyond that conferred by the warrant. State v. Turkal, 93 N.M. 248, 599 P.2d
1045 (1979).

There is no provision under the New Mexico statutes for the securing of a
telephone warrant. United States v. Chavez, 812 F.2d 1295 (10th Cir. 1987).

Attorney general's agents not precluded from seeking warrants. - Nothing in this
rule precludes agents of the attorney general's office to seek out search warrants, so
long as law enforcement officers actually execute the warrant. State v. Elam, 108 N.M.
268, 771 P.2d 597 (Ct. App.), cert. denied, 493 U.S. 832, 110 S. Ct. 105, 107 L. Ed. 2d
68 (1989).

Search without warrant. - Absent a search warrant or valid consent to enter, intrusion
into a private residence by law officers must be supported by a showing that the entry
was justified by exigent circumstances: Whether exigent circumstances exist is within
the fact finding function of the trial court and must be proofed by the state by a
preponderance of the evidence. State v. Burdex, 100 N.M. 197, 668 P.2d 313 (Ct. App.
1983).

Warrant requirement not applicable to contraband discovered during inventory
search. - If, during an inventory search, evidence of a crime is discovered, a search
warrant should normally be obtained prior to seizing the evidence, but where the
evidence is contraband the case is removed from the warrant requirement which might
normally otherwise apply. State v. Foreman, 97 N.M. 583, 642 P.2d 186 (Ct. App.
1982).

Law reviews. - For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules,” see 6 N.M.L. Rev. 331 (1976).

For note, "Search and Seizure - Search Warrants - Probable Cause - Reliability of
Confidential and Anonymous Informants - State v. Brown," see 12 N.M.L. Rev. 517
(1982).



For note, "Refusing to 'Turn the Other Cheek' - New Mexico Rejects Federal '‘Good
Faith' Exception to the Exclusionary Rule: State v. Gutierrez," see 24 N.M.L. Rev. 545
(1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 68 Am. Jur. 2d Searches and Seizures
88 60 to 153.

Preventing, obstructing or delaying service or execution of search warrant as contempt,
39 A.L.R. 1354.

lllustrations of distinction, as regards search and seizure, between papers or other
articles which merely furnish evidence of crime, and the actual instrumentalities of
crime, 129 A.L.R. 1296.

Previous illegal search for or seizure of property as affecting validity of subsequent
search warrant or seizure thereunder, 143 A.L.R. 135.

Authority to consent for another to search and seizure, 31 A.L.R.2d 1078.

Requisites and sufficiency of affidavit upon which search warrant is issued as regards
the time when information as to offense was received by officer or his informant, 100
A.L.R.2d 525.

What constitutes compliance with knock-and-announce rule in search of private
premises - state cases, 70 A.L.R.3d 217.

Admissibility of evidence discovered in search of adult defendant's property or
residence authorized by defendant's minor child - state cases, 99 A.L.R.3d 598.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by domestic employee or servant, 99 A.L.R.3d 1232.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's spouse (resident or nonresident) - state cases, 1 A.L.R.4th
673.

Odor of narcotics and providing probable cause for warrantless search, 5 A.L.R.4th 681.

Use of electronic sensing device to detect shoplifting as unconstitutional search and
seizure, 10 A.L.R.4th 376.

Adequacy of defense counsel's representation of criminal client regarding search and
seizure issues, 12 A.L.R.4th 318.



Sufficiency of showing of reasonable belief of danger to officers or others excusing
compliance with "knock and announce" requirement - state criminal cases, 17 A.L.R.4th
301.

Disputation of truth of matters stated in affidavit in support of search warrant - modern
cases, 24 A.L.R.4th 1266.

Search and seizure: necessity that police obtain warrant before taking possession of,
examining or testing evidence discovered in search by private person, 47 A.L.R.4th 501.

Seizure of books, documents, or other papers under search warrant not describing such
items, 54 A.L.R.4th 391.

Lawfulness of search of person or personal effects under medical emergency exception
to warrant requirement, 11 A.L.R.5th 52.

State constitutional requirements as to exclusion of evidence unlawfully seized - post-
Leon cases, 19 A.L.R.5th 470.

Sufficiency of description of business records under fourth amendment requirement of
particularity in federal warrant authorizing search and seizure, 53 A.L.R. Fed. 679.

Admissibility of evidence obtained during nighttime search by federal officers where
warrant does not contain "appropriate provision" authorizing execution at times other
than daytime as required by Rule 41(c) of Federal Rules of Criminal Procedure, 58
A.L.R. Fed. 757.

79 C.J.S. Searches and Seizures § 14 et seq.
II. ISSUANCE.

Where warrant issued by Zuni tribal court. - Because there is nothing in either the
Zuni constitution or the Zuni tribal law and order code which authorizes the Zuni tribal
court to issue a search warrant, the evidence seized from a house on the Zuni
reservation pursuant to such a warrant is inadmissible at trial in a New Mexico court,
and the motion to suppress the evidence obtained during the search should have been
granted. State v. Railey, 87 N.M. 275, 532 P.2d 204 (Ct. App. 1975).

Search warrant sufficiency standards. - The standards for the sufficiency of search
warrants are: (1) only a probability of criminal conduct need be shown; (2) there need
be less vigorous proof than the rules of evidence require to determine guilt of an
offense; (3) common sense should control; (4) great deference should be shown by
courts to a magistrate's determination of probable cause. State v. Bowers, 87 N.M. 74,
529 P.2d 300 (Ct. App. 1974).



A fundamental principle of search and seizure law is that, before a neutral and detached
judge can issue a search warrant, two conclusions must be supported by substantial
evidence: (1) the items sought to be seized are evidence of a crime; and (2) the criminal
evidence will be located at the place to be searched. State v. Baca, 97 N.M. 379, 640
P.2d 485 (1982).

When reviewing affidavits in support of search warrants, a magistrate and an
appellate court must consider the affidavit as a whole. All direct and circumstantial
evidence alleged, as well as all reasonable inferences to be drawn from those
allegations should be considered. State v. Snedeker, 99 N.M. 613, 657 P.2d 613
(1982).

Judicial alteration acceptable - Although after reading the officer's supporting affidavit
the judge altered the warrant and that portion of the affidavit listing the items to be
searched and seized, these changes did not merit exclusion of the evidence seized by
the warrant where defendant failed to introduce evidence showing that the judge relied
on unrecorded or unsworn statements in making the probable cause determination.
U.S. v. Ramirez, 63 F.3d 937 ((10th. Cir. 1995)).

Affidavit held insufficient. - Affidavit did not establish a substantial basis for believing
an informant's report was based on reliable information, where, although the informant
reportedly stated that defendant had brought heroin into town and was selling it at the
house in question, the affidavit was devoid of any indication of how the informant
gathered this information. State v. Cordova, 109 N.M. 211, 784 P.2d 30 (1989).

Citizen-informer rule. - In order to apply the citizen-informer rule, the affidavit must
affirmatively set forth circumstances which would allow a neutral magistrate to
determine the informant's status as a citizen-informer. State v. Hernandez, 111 N.M.
226, 804 P.2d 417 (Ct. App. 1990).

Where warrant based upon informant insufficient. - Search warrant merely stating
conclusions alleging distribution, possession and parcelling do not meet the test of
providing a factual basis for the information furnished or the underlying circumstances
from which the informant concluded that the controlled substances were where he
claimed they were. Hudson v. State, 89 N.M. 759, 557 P.2d 1108 (1976), cert. denied,
431 U.S. 924,97 S. Ct. 2198, 53 L. Ed. 2d 238 (1977).

Handwriting exemplars may be compelled if the requirements for a search warrant
are met. Sanchez v. Attorney Gen., 93 N.M. 210, 598 P.2d 1170 (Ct. App. 1979).

District court lacks authority to compel handwriting exemplars from a person who
has not been charged with a crime, has not been arrested and has not been directed to
appear before an investigative agency pursuant to statutory authority. Sanchez v.
Attorney Gen., 93 N.M. 210, 598 P.2d 1170 (Ct. App. 1979).



Nighttime search. - A search warrant authorizing a nighttime search may be issued
without positive proof that the property to be seized is on the person or in the place to
be searched or a showing in the affidavit of reasonable cause for conducting the search
at nighttime. State v. Hausler, 101 N.M. 143, 679 P.2d 811 (1984).

[ll. CONTENTS.

Sufficiency of description of place. - A description in a search warrant is sufficient if
the officer can, with reasonable effort, ascertain and identify the place intended to be
searched; the description, however, must be such that the officer is enabled to locate
the place to be searched with certainty. It should identify the premises in such manner
as to leave the officer no doubt and no discretion as to the premises to be searched.
State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 89 N.M. 206, 549
P.2d 284 (1976), overruled on other grounds State v. Rickerson, 95 N.M. 666, 625 P.2d
1183 (1981).

Where heroin seized during a search pursuant to a warrant was physically located on
property upon which there was an unoccupied house, and not within the curtilage as
specified in the warrant, it was held that although the warrant did not authorize a search
outside the curtilage, the can containing the heroin was viewed from a place the officer
had a right to be under the warrant, and, consequently, it was not discovered as a result
of an illegal search. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied,
89 N.M. 206, 549 P.2d 284 (1976), overruled on other grounds State v. Rickerson, 95
N.M. 666, 625 P.2d 1183 (1981).

Despite the fact that the warrant contained two errors, in that the color of the residence
was wrong, and the street number of the residence was wrong, where the warrant
properly described the roof of the residence, located the house with specificity and
stated that the residence was the only one in the immediate area which had a chicken
coop containing pigeons (plainly visible from the road), it was held that the requirements
of a sufficient description were met. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct.
App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976), overruled on other grounds
State v. Rickerson, 95 N.M. 666, 625 P.2d 1183 (1981).

Sufficiency of description of items. - Where a search warrant specified the seizure of
"controlled substances" kept contrary to law, the items to be searched for and seized
were as precisely identified as the situation permitted considering the wide variety of
drugs used by addicts. The words used in the warrant have a definite meaning in that
they refer to certain and definite lists of drugs and their derivatives. Nothing was left to
the discretion of the officers. Heroin is one of the drugs listed, and it was heroin that was
seized. State v. Quintana, 87 N.M. 414, 534 P.2d 1126 (Ct. App.), cert. denied, 88 N.M.
29, 536 P.2d 1085, cert. denied, 423 U.S. 832, 96 S. Ct. 54, 46 L. Ed. 2d 50 (1975).

Effect of particularity requirement. - The requirement that warrants shall particularly
describe the things to be seized makes general searches under them impossible and
prevents the seizure of one thing under a warrant describing another. As to what is to



be taken, nothing is left to the discretion of the officer executing the warrant. State v.
Paul, 80 N.M. 521, 458 P.2d 596 (Ct. App.), cert. denied, 80 N.M. 746, 461 P.2d 228,
397 U.S. 1044, 90 S. Ct. 1354, 25 L. Ed. 2d 654 (1970) (decided under former law).

Return of property not described. - A person aggrieved by an unlawful search and
seizure may move for the return of the property and to suppress for the use of evidence
anything so obtained on the ground that the property seized is not that described in the
warrant. State v. Paul, 80 N.M. 521, 458 P.2d 596 (Ct. App.), cert. denied, 80 N.M. 746,
461 P.2d 228, 397 U.S. 1044, 90 S. Ct. 1354, 25 L. Ed. 2d 654 (1970) (decided under
former law).

IV. EXECUTION.

Generally, as to forcible entry. - The general standard for executing a search is that
prior to forcible entry, an officer must give notice of authority and purpose and be denied
admittance, but noncompliance with the standard may be justified by exigent
circumstances known to the officer beforehand, as for example when the officer, in good
faith, believes that a person is attempting to destroy evidence. State v. Anaya, 89 N.M.
302, 551 P.2d 992 (Ct. App. 1976).

Officer executing search warrant may enter by force. - An officer armed with a
search warrant that authorizes the search of a house is well within his rights to enter by
force if no one is present in the house of whom he may demand entrance. State v.
Gutierrez, 91 N.M. 542, 577 P.2d 440 (Ct. App. 1978).

"No knock" search warrant. - There is nothing in this rule suggesting that a magistrate
or judge may predetermine the existence of exigent circumstances and authorize
execution of a warrant without knocking. The prevailing view appears to be that such
warrants are invalid absent statutory authorization. State v. Gutierrez, 112 N.M. 774,
819 P.2d 1332 (Ct. App. 1991), aff'd, 116 N.M. 431, 863 P.2d 1052 (1993).

Owner or occupant need not be present. - At the time of execution of a warrant, the
fourth amendment does not require the presence of the person from whose premises
the property is taken. State v. Gutierrez, 91 N.M. 542, 577 P.2d 440 (Ct. App. 1978).

Exigent circumstance exists if, prior to entry, officers in good faith believe that the
contraband, or other evidence, for which search is to be made is about to be destroyed,
and the question of exigent circumstances is one of fact. State v. Anaya, 89 N.M. 302,
551 P.2d 992 (Ct. App. 1976).

Constitutionality of preparations prior to execution of warrant. - Entry under
defendant's trailer and severing of a sewer pipe before executing a search warrant for
narcotics did not amount to an unconstitutional search under the circumstances since
testimony indicated that heroin is often disposed of by flushing and that upon a prior
arrest, one of the defendants attempted to dispose of heroin in this fashion. State v.
Anaya, 89 N.M. 302, 551 P.2d 992 (Ct. App. 1976).



Subdivision (d) (see now Paragraph C) differentiates between giving and leaving
a warrant: if the occupant or owner is present during the search the officer shall
personally hand the receipt to him, but if the occupant or owner is absent during the
search, the officer shall leave the receipt at the location of the search and seizure. State
v. Gutierrez, 91 N.M. 542, 577 P.2d 440 (Ct. App. 1978).

V. RETURN.

Effect of defects. - Absent a showing of prejudice an appellate court will not set aside
an otherwise valid search warrant because of defects in the return of the warrant. Those
matters of procedure relating to the return of a search warrant have consistently been
held to be ministerial acts which, even if defective or erroneous, do not require a search
warrant to be held invalid unless prejudice is shown; therefore, absent a showing of
prejudice, that specific officers were not named as authorized to execute the warrant or
that no copy of an inventory was delivered by the court to the defendant will not
invalidate the warrant. State v. Perea, 85 N.M. 505, 513 P.2d 1287 (Ct. App. 1973);
State v. Montoya, 86 N.M. 119, 520 P.2d 275 (Ct. App. 1974).

Absent a showing of prejudice, the appellate court will not set aside an otherwise valid
search warrant because of defects in the return. Where the defendant did not allege nor
did the record indicate that he was prejudiced in any way by a return with contradictory
recitations that property had and had not been found was not error for the trial court to
admit the evidence seized pursuant to this warrant. State v. Baca, 87 N.M. 12, 528 P.2d
656 (Ct. App.), cert. denied, 87 N.M. 5, 528 P.2d 649 (1974).

VI. PROBABLE CAUSE.

Generally. - Under Subdivision (f) (see now Paragraph E) the issue is whether there is
a substantial basis for determining credibility and for determining that a factual basis
exists. These tests are to be applied regardless of whether the affidavit identifies double
hearsay, and the presence of double hearsay, in itself, does not render the affidavit
legally insufficient as a magistrate is to evaluate this information as well as all other
information in the affidavit in order to determine whether it can be reasonably inferred
that the informant had gained his information in a reliable way. The magistrate must
canvass the affidavit and the informer's tip as a whole to assess its probative value.
State v. Perea, 85 N.M. 505, 513 P.2d 1287 (Ct. App. 1973).

Substance of all definitions of probable cause is a reasonable ground for belief of
guilt. State v. Hilliard, 81 N.M. 407, 467 P.2d 733 (Ct. App. 1970)(decided under former
law).

Probable cause determination to be made by judge, not police officer. - It is for a
neutral and detached judge to determine from the affidavit whether probable cause
exists. A police officer is not vested with that authority. State v. Baca, 97 N.M. 379, 640
P.2d 485 (1982).



Probable cause cannot be established or justified by what is revealed by the
search. State v. Baca, 97 N.M. 379, 640 P.2d 485 (1982).

The warrant is not rendered invalid by the inclusion in the affidavit of some
information that is not supported by probable cause. The warrant may nevertheless
stand if the remaining allegations demonstrate probable cause. State v. Snedeker, 99
N.M. 286, 657 P.2d 613 (1982).

Mere suspicion or expectation that item may prove incriminating to a defendant is
not sufficient justification for the seizure of the item. State v. Turkal, 93 N.M. 248, 599
P.2d 1045 (1979).

Use of hearsay. - Affidavits will be tested by much less rigorous standards than those
governing admissibility of evidence at trial. Probable cause may be determined on the
basis of evidence which at trial would not be legally competent. Thus, hearsay
information, even from an undisclosed informant may form the basis for a probable
cause determination so long as there is some reason for believing such information.
State v. Perea, 85 N.M. 505, 513 P.2d 1287 (Ct. App. 1973).

Probable cause must be based on substantial evidence. The evidence used may be
hearsay, provided: (1) there is a substantial basis for believing the source of the
hearsay to be credible, and (2) there is a substantial basis for believing that there is a
factual basis for the information furnished. State v. Snedeker, 99 N.M. 286, 657 P.2d
613 (1982).

Where the only allegations of criminality in an affidavit for a search warrant were
hearsay from persons who were not law-enforcement officers, the affidavit did not
establish probable cause because it did not establish either (1) that the informants were
truthful persons, (2) that the informants had particular motives to be truthful about their
specific allegations, or (3) that the allegations of criminality had been sufficiently
corroborated. State v. Therrien, 110 N.M. 261, 794 P.2d 735 (Ct. App. 1990), overruled
in part on other grounds, State v. Barker, 114 N.M. 589, 844 P.2d 839 (Ct. App. 1992).

Personal observation of informant satisfies probable cause. - Although, under the
Aguilar-Spinelli test, an affidavit based on an informant's hearsay will constitute
probable cause for a search warrant only if the affidavit establishes both the credibility
and the basis of knowledge of the informant, a detective's personal observations of an
unwitting informant buying cocaine constituted sufficient facts and circumstance to
satisfy probable cause for the issuance of the warrant. The Aguilar-Spinelli analysis
applies only to hearsay. The unwitting informant, who did not realize that he or she was
buying cocaine for a law enforcement officer, did not intend his or her conduct as an
"assertion"; consequently, that conduct was not hearsay. State v. Lovato, 117 N.M. 68,
868 P.2d 1293 (Ct. App. 1993).

Use of evidence gathered from lengthy surveillance. - Where affidavit alleged police
officer had defendant's premises under surveillance for months, had seen several



known narcotics users come and go, had observed fresh needle marks on some whom
he stopped, and that some of those whom he stopped had admitted purchasing
narcotics from the defendant, there was probable cause for issuance of a search
warrant. State v. Perea, 85 N.M. 505, 513 P.2d 1287 (Ct. App. 1973).

Where the affidavits presented to the magistrate indicated that the affiants personally
inspected two cars rented previously by the defendants and found significant traces of
marijuana, that the defendants lived together, spent large amounts of cash for
purchases, had no visible means of support, rented numerous automobiles for trips and
flew on airplanes during the period of surveillance, the magistrate could assure himself
that the affidavits were not based on rumors or merely on the defendants' reputation;
there was sufficient information for him to be satisfied that the circumstances by which
the affiants came by their information demonstrated probability for the issuance of a
search warrant. State v. Bowers, 87 N.M. 74, 529 P.2d 300 (Ct. App. 1974).

Observations of fellow officers of the government engaged in a common investigation
are plainly a reliable basis for a warrant applied for by one of their number. State v.
Perea, 85 N.M. 505, 513 P.2d 1287 (Ct. App. 1973).

Use of evidence inculpating informant. - When an informant gives information that
not only provides the basis for an accusation against a third party but also indicates that
the informant himself is guilty of some misconduct, this admission carries its own indicia
of credibility - sufficient at least to support a finding of probable cause to search. State v.
Perea, 85 N.M. 505, 513 P.2d 1287 (Ct. App. 1973).

Substantiality of informant's information. - An unsupported statement by an affiant
that he believed an informant to be truthful will not, in itself, provide a factual basis for
believing the report of an unnamed informant. The affidavit must set forth some of the
underlying circumstances supporting the affiants' conclusions and beliefs that the
information is credible or that his information is reliable. State v. Perea, 85 N.M. 505,
513 P.2d 1287 (Ct. App. 1973).

Information from a reliable informant constitutes probable cause for search, particularly
when the information is detailed and accurate. State v. McAdams, 83 N.M. 544, 494
P.2d 622 (Ct. App. 1972)(decided under former law).

In determining whether probable cause existed, it is of vital importance that a reliable
confidential informant or affiant describe the criminal activity in sufficient detail so that
the magistrate has something substantial to rely on and not a casual rumor circulating in
the underworld. Affidavit containing nothing more than conclusionary statements without
factual predicate was deficient. State v. Duran, 90 N.M. 741, 568 P.2d 267 (Ct. App.
1977).

In the absence of underlying circumstances establishing the basis of an informant's
conclusion, the affidavit will sufficiently establish probable cause if the informant
describes the criminal activity in such detail that a judge will know the informant relies



on more than a casual rumor or reputation of the defendant. State v. Baca, 97 N.M. 379,
640 P.2d 485 (1982).

A conclusory statement that the informant has personal knowledge negates the validity
of the affidavit and the facts advanced in support of a showing of probable cause. State
v. Baca, 97 N.M. 379, 640 P.2d 485 (1982).

The fact that an informant states that the defendant was known by the informant to be
involved in narcotic transactions is but a bald and unilluminating assertion of suspicion
that is entitled to no weight in appraising the judge's decision. State v. Baca, 97 N.M.
379, 640 P.2d 485 (1982).

Where an investigating officer's affidavit, when read as a whole, clearly indicated that
the reports of informants were based on seeing stolen items at the locations indicated
and on overhearing a conversation referring to a burglary, the information in the affidavit
was sufficient to support the magistrate's issuance of the search warrant and
necessarily his determination as to the informant's credibility. State v. Wisdom, 110
N.M. 772, 800 P.2d 206 (Ct. App. 1990) (But see State v. Barker,114 N.M. 589, 844
P.2d 839 (Ct. App. 1992), overruling this case by holding that a statement against penal
interest by itself is not sufficient indicia of credibility).

Magistrate not required to make independent investigation of informant's
reliability. - There is no requirement that a magistrate make an independent
investigation to determine whether an informant is reliable; rather, from the verified facts
presented to him, the magistrate must believe that the source is credible and that a
factual basis exists for the information furnished. State v. Gutierrez, 91 N.M. 542, 577
P.2d 440 (Ct. App. 1978).

Nor must past tips have resulted in conviction. - To establish a record of reliability of
an informant sufficient for probable cause, it is unnecessary for the affidavit to state that
the informer's past tips had resulted in a conviction. State v. Gutierrez, 91 N.M. 542, 577
P.2d 440 (Ct. App. 1978).

Veracity may be established by informant's reliability and corroboration. - Where,
because of knowledge personal to a juvenile informant, and by reading of an affidavit as
a whole, a juvenile informant's veracity is shown by the reliability of the information
which she provided, which is partly corroborated by information supplied by a
confidential informant, probable cause existed for issuing a search warrant. State v.
Turkal, 93 N.M. 248, 599 P.2d 1045 (1979).

Corroboration or verification necessary to show informant's credibility. -
Information furnished by an informant for the issuance of a search warrant must be
sufficiently corroborated or verified to an extent sufficient to establish the informant's
credibility. State v. Donaldson, 100 N.M. 111, 666 P.2d 1258 (Ct. App. 1983).



Where informant unreliable, and information not based on personal knowledge,
no probable cause. - Where an informant supplies information not based on personal
knowledge, and the affiant's reasons for believing the informant to be reliable do not
meet the traditional test of the indicia of reliability, probable cause does not exist. State
v. Brown, 96 N.M. 10, 626 P.2d 1312 (Ct. App.), remanded, 95 N.M. 454, 623 P.2d 574
(1981).

Reasonable inference from probable cause showing. - A showing of probable cause
that a person has committed a crime will permit a reasonable inference that evidence of
the crime will be found in his house. State v. Baca, 97 N.M. 379, 640 P.2d 485 (1982).

If stolen property is not inherently incriminating and there is probable cause to believe a
suspect has committed the theft, the magistrate can assume that the property will be
found at the suspect's residence. State v. Snedeker, 99 N.M. 286, 657 P.2d 613 (1982).

Probable cause to search defendant and automobile for controlled substances
found lacking. - See State v. Ven De Valde, 97 N.M. 680, 642 P.2d 1139 (Ct. App.
1982).

Defective affidavit based on unnamed police informant. - The trial court erred in
refusing to suppress evidence because of a facially defective affidavit which merely
reiterated the allegations of an unnamed police informant without providing specific,
corroborating details regarding drug transaction times, frequency, amounts or kinds,
sufficient to subject informant himself to a reasonable fear of prosecution. State v.
Barker, 114 N.M. 589, 844 P.2d 839 (Ct. App. 1992).

5-212. Motion to suppress.

A. Property. A person aggrieved by a search and seizure may move for the return of
the property and to suppress its use as evidence.

B. Suppression of other evidence. A person aggrieved by a confession, admission or
other evidence may move to suppress such evidence.

C. Time for filing. A motion to suppress shall be made within twenty (20) days after the
entry of a plea, unless, upon good cause shown, the trial court waives the time
requirement of this rule.

D. Hearing. The court shall receive evidence on any issue of fact necessary to the

decision of the motion. If a motion pursuant to Paragraph A of this rule is granted, the
property shall be returned, unless otherwise subject to lawful detention.

*kkkhkkhkkhkikhkihkhkhkkkhkhkhk*k*k

For the general rule governing motions, see Rule 5-601.



The aggrieved person under Paragraphs A and B of this rule is the person who has
standing to raise the issue. See State v. Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. App.
1973), and State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App. 1970).

The motion under Paragraph B of this rule is used to suppress or exclude evidence
obtained in violation of any constitutional rights, not only that obtained by an unlawful
search and seizure. See e.g., State v. Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App.
1970) (motion to exclude lineup identification).

The New Mexico Rules of Criminal Procedure do not require motion objecting to illegally
seized evidence prior to trial. Compare Rule 12(b)(3) of the Federal Rules of Criminal
Procedure. 62 F.R.D. 271, 287 (1974). If a pretrial motion to suppress is made under
this rule, it must be filed within twenty (20) days after the entry of a plea. Although this
language differs from the general rule on motions, Paragraph D of Rule 5-601, the rule
apparently means within twenty (20) days after the arraignment held in accordance with
Rule 5-303. See State v. Rivera, 85 N.M. 723, 516 P.2d 694 (Ct. App. 1973), where the
district court relied on Paragraph D of Rule 5-601 although the motion was clearly a
motion to suppress.

At a hearing on a motion to suppress, the Rules of Evidence, except for the rules on
privileges, do not apply. See Paragraph A of Rule 11-104 and Subparagraph (1) of
Paragraph D of Rule 11-1101. For example, hearsay evidence is admissible. United
States v. Matlock, 415 U.S. 164, 94 Sup. Ct. 988, 39 L. Ed. 2d 242 (1974).

ANNOTATIONS
. GENERAL CONSIDERATION.
Cross-references. - For pretrial motions, defenses and objections, see Rule 5-601.

Compiler's note. - Paragraph A of this rule is similar to Rule 41(e) of the Federal Rules
of Criminal Procedure.

Rule 14, R. Child Ct. (see now Rule 10-114), encompasses same matters as this
rule and Rule 33(a) (see now Rule 5-601). State v. Doe, 93 N.M. 143, 597 P.2d 1183
(Ct. App. 1979) (specially concurring opinion).

Deterrent purpose of exclusionary rule necessarily assumes that the police have
engaged in willful, or at the very least negligent, conduct which has deprived the
defendant of some right, and by refusing to admit evidence gained as a result of such
conduct, the courts hope to instill in those particular investigating officers, or in their
future counterparts, a greater degree of care toward the rights of an accused, but where
the official action was pursued in complete good faith, the deterrence rationale loses
much of its force. State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).



Role of trial court in admissibility hearing. - It is always open to an accused to
subjectively deny that he understood the precautionary warning and advice with respect
to assistance of counsel, and when the issue is raised in an admissibility hearing it is for
the court to objectively determine whether in the circumstances of the case the words
used were sufficient to convey the required warning. State v. Ramirez, 89 N.M. 635, 556
P.2d 43 (Ct. App. 1976).

Role of appellate court. - Where the judge, on record, passed on the voluntariness
and admissibility of defendant's statements at a suppression hearing, and submitted the
statements to the jury with a charge which complied with UJI Crim. 40.40 (see now UJI
14-5040), regarding voluntariness of confessions, the defendant's argument that his
statements were the product of promises and inducements was to be considered with
all the conflicting evidence, and it was not for the appellate court to substitute its own
judgment for that of the trier of fact and the trial judge. State v. Ramirez, 89 N.M. 635,
556 P.2d 43 (Ct. App. 1976).

Effect of not objecting to voluntariness of confession. - Where confession is
received in evidence without objection, no motion was made to strike nor to invoke the
ruling of the court on this matter, it is not subject to consideration on appeal. State v.
Soliz, 79 N.M. 263, 442 P.2d 575 (1968) (decided under former law).

Law reviews. - For article, "Survey of New Mexico Law, 1979-80: Criminal Law and
Procedure,” see 11 N.M.L. Rev. 85 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 29 Am. Jur. 2d Evidence § 643 et seq.

Admissibility of evidence discovered in search of adult defendant's property or
residence authorized by defendant's minor child - state cases, 99 A.L.R.3d 598.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by domestic employee or servant, 99 A.L.R.3d 1232.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's spouse (resident or nonresident) - state cases, 1 A.L.R.4th
673.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's adult relative other than spouse - state cases, 4 A.L.R.4th
196.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by one, other than relative, who is cotenant or common resident with
defendant - state cases, 4 A.L.R.4th 1050.

Adequacy of defense counsel's representation of criminal client regarding confessions
and related matters, 7 A.L.R.4th 180.



Adequacy of defense counsel's representation of criminal client regarding search and
seizure issues, 12 A.L.R.4th 318.

Sufficiency of showing that voluntariness of confession or admission was affected by
alcohol or other drugs, 25 A.L.R.4th 419.

Admissibility of confession or other statement made by defendant as affected by delay
in arraignment - modern state cases, 28 A.L.R.4th 1121.

Propriety in state prosecution of severance of partially valid search warrant and
limitation of suppression to items seized under invalid portions of warrant, 32 A.L.R.4th
378.

Voluntariness of confession as affected by police statements that suspect's relatives will
benefit by the confession, 51 A.L.R.4th 495.

What is "oral statement" of accused subject to disclosure by government under Rule
16(a)(1)(A), Federal Rules of Criminal Procedure, 39 A.L.R. Fed. 432.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's relative, 48 A.L.R. Fed. 131.

Admissibility of evidence discovered in warrantless search of property or premises
authorized by one having ownership interest in property or premises other than relative,
49 AL.R. Fed. 511.

Propriety in federal prosecution of severance of partially valid search warrant and
limitation of suppression to items seized under invalid portions of warrant, 69 A.L.R.
Fed. 522.

Admissibility of evidence not related to air travel security, disclosed by airport security
procedures, 108 A.L.R. Fed. 658.

23A C.J.S. Criminal Law § 1224 et seq.
II. PROPERTY.
A. IN GENERAL.

Purpose of prohibition against unreasonable searches and seizures. - The
constitutional prohibition against unreasonable searches and seizures is so that people
may be secure in their persons, houses, papers and effects, and does not apply to
items viewed in an open field. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.),
cert. denied, 89 N.M. 206, 549 P.2d 284 (1976), overruled on other grounds State v.
Rickerson, 95 N.M. 666, 625 P.2d 1183 (1981).



In the search and seizure context the prime purpose of an exclusionary rule is to deter
future unlawful police conduct, and this rationale may be applicable to the right against
compulsory self-incrimination. State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App.
1976).

B. SEIZED FROM BUILDINGS OR GROUNDS.

Seizure of evidence from location not specified in warrant. - Where heroin seized
during a search pursuant to a warrant was physically located on property upon which
there was an unoccupied house, and not within the curtilage as specified in the warrant,
it was held that although the warrant did not authorize a search outside the curtilage,
the can containing the heroin was viewed from a place the officer had a right to be
under the warrant, and, consequently, it was not discovered as a result of an illegal
search. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 89 N.M.
206, 549 P.2d 284 (1976), overruled on other grounds State v. Rickerson, 95 N.M. 666,
625 P.2d 1183 (1981).

Evidence seized on reservation. - Because there is nothing in either the Zuni
constitution or the Zuni tribal law and order code which authorizes the Zuni tribal court
to issue a search warrant, the evidence seized from a house on the Zuni reservation
pursuant to such a warrant is inadmissible at trial in a New Mexico court, and the motion
to suppress the evidence obtained during the search should have been granted. State
v. Railey, 87 N.M. 275, 532 P.2d 204 (Ct. App. 1975).

Search immediately after crime. - Where police followed robbery suspects to a house
immediately after the crime, the fact that additional delay would have allowed time for
disposing of clothing and contraband was an exigent circumstance and forcible entry by
the police officers was a valid intrusion. State v. Hansen, 87 N.M. 16, 528 P.2d 660 (Ct.
App. 1974).

Simultaneous announcement and entering. - Where police officers armed with a
search warrant had probable cause to believe and in good faith did believe that
defendant was selling heroin from his home and that there was heroin therein, they had
received information from an informant who had assisted in the investigation leading to
the issuance of the warrant, that defendant kept a weapon in the house and that the
officers would have to move rapidly or defendant would flush the heroin down the toilet,
the officers were all experienced and knew that normally there is an attempt to get rid of
heroin before police officers get into a house, and after knocking on the door and
announcing that they were police officers, they could see people moving and hear the
sound of voices coming from inside the house, one of which was yelling or screaming
as if someone was calling to another for the purpose of getting attention, the
circumstances justified the officers in entering after knocking and announcing that they
were police officers without waiting to be invited or denied entry. State v. Sanchez, 88
N.M. 402, 540 P.2d 1291 (1975), overruled on other grounds, State v. Attaway, 117
N.M. 141, 870 P.2d 103 (1994).



Other evidence observed in course of lawful search. - Where contraband was
discovered when officers opened a cedar chest, a metal pill box in a purse and an
overnight case while searching for heroin, the "plain view" doctrine did not justify its
seizure of the contraband in this case. However, seizure of the contraband was
permissible under the facts of this case because where permission has been given to
search for a particular object, the ensuing search remains valid as long as its scope is
consistent with an effort to locate that object and other evidence observed in the course
of such a lawful search may also be seized. State v. Alderete, 88 N.M. 619, 544 P.2d
1184 (Ct. App. 1976).

Where the presence of possibly hazardous chemicals provided the exigent
circumstances necessary for a warrantless entry of defendant's residence, seizure of
glassware and handguns was lawful because they were in plain view, and the
exigencies of the situation permitted the opening of a briefcase without a warrant to
search for other weapons or explosives. State v. Calloway, 111 N.M. 47, 801 P.2d 117
(Ct. App. 1990).

Search of undercover agent's home. - The finding of the marijuana and LSD in the
undercover agent's home after the officers were informed by the undercover agent was
hardly a search, but if it was a search it was by permission of the owner of the house
and a search after permission is given by one who has authority is valid. State v.
Mosier, 83 N.M. 213, 490 P.2d 471 (Ct. App. 1971) (decided under former law).

Effect of third-party consent. - Stolen items found in duffel bag in defendant's room
were inadmissible where defendant occupied room in house rented by brother-in-law
who gave police permission to search "my place of residence". A third party cannot
consent to a search of a part of the premises within defendant's exclusive use and
control. State v. Johnson, 85 N.M. 465, 513 P.2d 399 (Ct. App. 1973).

C. SEIZED FROM MOTOR VEHICLE, ETC.

General license and registration check. - Where defendant's car was stopped during
a general license and registration check, and after a police request defendant opened
the trunk, at which point the officer smelled marijuana, and subsequently opened a
suitcase (also at the officer's request), it was held that the seizure of the marijuana
residue found in the suitcase was not unlawfully accomplished. State v. Bloom, 90 N.M.
192, 561 P.2d 465 (1977).

Suppression of evidence was not warranted where officers stopped motorist for routine
registration and license check, found Arizona driver's license and Connecticut
registration in another's name, and upon asking driver what was in trunk, had right to
ask if they could look in the trunk, and upon being given consent by the driver who
opened the trunk, and upon smelling marijuana, had the right to ask for keys to
footlockers and open them. State v. Bidegain, 88 N.M. 466, 541 P.2d 971 (1975).



Where no plain view or exigent circumstances. - The plain view doctrine did not
apply to marijuana found in defendant's car, which was enclosed in a burlap-like sack,
since neither of the police officers involved could testify that he was able to see inside
the bag nor did exigent circumstances justifying a warrantless search exist where
defendant's car was parked outside the sheriff's office, and the defendant and the other
two occupants were in the sheriff's office under arrest. State v. Coleman, 87 N.M. 153,
530 P.2d 947 (Ct. App. 1974).

Insufficient proof alcoholic beverages in possession of minors. - Where two
officers who had stopped defendant's car for carelessly leaving the curb, saw alcoholic
beverages therein (not a crime in and of itself) and neither officer ever explained why
either of them believed any of the three occupants (all of whom had reached their
majority) were under 21 (so as to, at that time, make possession of the alcohol illegal),
the officers had no probable cause to search the car and defendant's motion to
suppress should have been granted. State v. Ledbetter, 88 N.M. 344, 540 P.2d 824 (Ct.
App. 1975).

Inventory search. - An inventory search of an automobile does not violate U.S. Const.,
amend. IV when that automobile is in the lawful custody of the police in a reasonable
exercise of its caretaking function; however, an inventory search is not constitutionally
permissible absent a search warrant after police have relinquished possession, custody
and control to a third party who has the legal right to possession, custody and control,
and the trial court should have granted defendant's motion to suppress. State v. Clark,
89 N.M. 695, 556 P.2d 851 (Ct. App. 1976).

Marijuana found in closed paper bag in locked trunk was admissible as police are not
limited to plain view items when doing inventory of personal items left in arrested and
jailed person's car. State v. Vigil, 86 N.M. 388, 524 P.2d 1004 (Ct. App.), cert. denied,
86 N.M. 372, 524 P.2d 988, 420 U.S. 955, 95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).

Search of overdue rental vehicle. - When police stopped car which appeared
reluctant to pass police vehicle and which turned out to be an overdue rental vehicle,
there was no justification in making a warrantless search of the car, and seizure of the
marijuana seeds and marijuana was unlawful because consent was not given, the
search was not pursuant to an arrest, and there was no probable cause to warrant a
search; therefore, the trial court correctly granted defendant's motion to suppress. State
v. Brubaker, 85 N.M. 773, 517 P.2d 908 (Ct. App. 1973).

Search two hours after arrest. - A search that occurred around two hours after the
arrest when the evidence is sufficient to show that the police officers had reasonable or
probable cause to search the automobile at the place of arrest was valid, as this right
continued to a search at the police station shortly thereafter. The search was not
remote; therefore, the evidence seized from the car was properly admitted. State v.
Courtright, 83 N.M. 474, 493 P.2d 959 (Ct. App. 1972) (decided under former law).



Airplane alert bulletin not probable cause. - Where superior officer was notified that
there was an alert bulletin out on a certain airplane, radioed to another officer to arrest
pilot and search airplane, resulting in statements being made and the discovery of
marijuana, there was no probable cause, and the statements and marijuana were an
exploitation of an illegal arrest and inadmissible. State v. Gorsuch, 87 N.M. 135, 529
P.2d 1256 (Ct. App. 1974).

D. SEIZED FROM PERSON.

Observations by experienced officer. - A police officer who testified he had been
working in narcotics for approximately four years, had made numerous arrests in the
area, for the year prior to defendant's arrest had spent almost every day in the area,
was acquainted with many addicts and had discussed methods of carrying and hiding
small quantities of narcotics, had reasonable grounds for belief that defendant, based
on the officer's observance of his conduct, was in possession of heroin and, therefore,
had probable cause for the detention and search and seizure which disclosed the
heroin. State v. Blea, 88 N.M. 538, 543 P.2d 831 (Ct. App.), cert. denied, 89 N.M. 5, 546
P.2d 70 (1975).

Search and seizure incident to lawful arrest. - Where there is probable cause for the
arrest, the search and seizure, contemporaneous with the arrest, was valid as an
incident of the arrest; therefore, the trial court did not err in denying the motion to
suppress or in admitting the heroin at trial. State v. Garcia, 83 N.M. 490, 493 P.2d 975
(Ct. App. 1971), cert. denied, 83 N.M. 473, 493 P.2d 958 (1972) (decided under former
law).

The trial court properly denied defendant's motion to suppress evidence seized from his
person, where defendant was arrested for public drunkenness (prior to repeal of the
offense of drunkenness), and the police officer searched defendant finding a marijuana
cigarette and a glasses case which contained heroin, since the full search of the person
of the suspect made incident to a lawful custodial arrest does not violate the U.S.
Const., amends. IV and X1V, and having authority to search the glasses case, the right
to open it naturally followed. State v. Barela, 88 N.M. 446, 541 P.2d 435 (Ct. App.
1975).

Officer who could see cigarette with rolled up end in see-through shirt pocket of child,
and who had previously seen traces of tobacco and marijuana nearby, had probable
cause to grab cigarette out of pocket, and subsequent emptying of pockets, producing
more marijuana, and arrest, were contemporaneous events and suppression of
evidence was not warranted. In re Doe, 89 N.M. 83, 547 P.2d 566 (Ct. App.), cert.
denied, 89 N.M. 206, 549 P.2d 284 (1976).

[ll. SUPPRESSION OF OTHER EVIDENCE.

Requirements for valid statement. - For defendant to make a valid statement the
defendant must have had sufficient mental capacity at the time he made the statement,



to be conscious of the physical acts performed by him, to retain them in his memory,
and to state them with reasonable accuracy, and where there was evidence which met
this standard, the trial court did not err in refusing to suppress the consent to search.
State v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975).

Constitutionality of confession taken in violation of statutory provision. - The
supreme court, although not reaching the question of suppression of confession,
indicated that, in case where confession was given by indigent during forcible detention
after twice being given and waiving the Miranda warnings, before public defender was
notified of detention, in violation of 31-15-12 NMSA 1978 of the Public Defender Act, the
U.S. Const., amends. V and VI rights were not violated, entirely apart from whether they
were waived, that prejudice was not shown, that for suppression to be warranted both
would be required, and reversed the trial court and court of appeals who had
suppressed evidence on basis that confessions violated U.S. Const., amends. V and VI.
State v. Rascon, 89 N.M. 254, 550 P.2d 266 (1976).

Coercion necessary. - The right against self-incrimination must involve an element of
coercion since the clause provides that a person shall not be compelled to give
evidence against himself; where defendant twice insisted on making a confession, twice
was given Miranda warnings and still insisted on making statements, defendant's
statements were obtained in a manner indicating that they were given voluntarily within
the meaning of fundamental fairness, and the deterrence of overzealous and unlawful
police activity would not be served by their exclusion. State v. Ramirez, 89 N.M. 635,
556 P.2d 43 (Ct. App. 1976).

Effect of noncompliance with Miranda procedures. - Any statement given without
compliance with the Miranda procedures cannot be admitted in evidence against the
accused over his objection, even if it is wholly voluntary. State v. Ramirez, 89 N.M. 635,
556 P.2d 43 (Ct. App. 1976).

Where defendant made confession before being advised of his rights, motion to
suppress was properly denied where defendant testified at trial that he shot decedent in
self-defense and jury was instructed on issue of voluntariness. State v. Romero, 86
N.M. 674, 526 P.2d 816 (Ct. App.), cert. denied, 86 N.M. 656, 526 P.2d 798 (1974).

Where petitioner had no attorney when the statement was given and claims that he had
not been advised that he did not have to make any statement at all, and that if he did
make a statement it could be used against him on a trial, no prejudice is shown where it
was typed on the form that he did not have to make any statement. Pece v. Cox, 74
N.M. 591, 396 P.2d 422 (1964) (decided under former law).

Exploitation of prior illegal statement. - The fact that defendant may have understood
his rights at the time of a later statement did not discharge state's burden of showing
that later statement was not exploitation of prior illegal statement, and it was improper to
admit the later incriminating statement at trial for armed robbery. State v. Dickson, 82
N.M. 408, 482 P.2d 916 (Ct. App. 1971) (decided under former law).



Effect of photograph on in-court identification of defendant. - Where victim was
robbed by two men, went to police headquarters and looked at more than 10 mug shots
with no officer in the room, made no identification, returned the next day, was shown
five mug shots, identified one robber, not defendant, returned a few days later, was
shown five more mug shots, identifying defendant, the record was void of any indication
that in-court identification of defendant was tainted. State v. Beal, 86 N.M. 335, 524
P.2d 198 (Ct. App. 1974).

Suppression of in-court identification of defendant was denied where identification was
independent and unhesitating. Here, prosecutrix was shown, during the course of the
investigation, a group of photographs, including one of defendant, which were not
introduced at trial nor alluded to in the presence of the jury; the in-court identification of
defendant was permissible where the individuals in the photographs were similar in
appearance and were not so impermissibly suggestive as to give rise to a very
substantial likelihood of irreparable misidentification. State v. Armstrong, 85 N.M. 234,
511 P.2d 560 (Ct. App.), cert. denied, 85 N.M. 228, 511 P.2d 554 (1973), overruled on
other grounds State v. Elliott, 88 N.M. 187, 539 P.2d 210 (1975).

Where victim's testimony was to the effect that intruder was in her presence for
approximately an hour and 40 minutes, and at the police station she described the
intruder by height, style of haircut and "big lips", showing the victim the driver's license
photograph when victim knew the driver's license came from the wallet she had taken
from the rapist's pocket, it was not error to admit evidence of the out-of-court
identification of defendant from the photographs, and the in-court identification was not
inadmissible because of taint by an illegal pretrial identification. State v. Baldonado, 82
N.M. 581, 484 P.2d 1291 (Ct. App. 1971) (decided under former law).

Improper inducement. - Where 18-year-old defendant had been advised by his mother
to go to a former district attorney if he ever needed help, went, made confession and
produced evidence believing the charges would be dropped, the confession and
evidence were entitled to be suppressed. State v. Benavidez, 87 N.M. 223, 531 P.2d
957 (Ct. App. 1975).

Suggestive elements not invalidating on-the-scene confrontation. - During a
showup, the facts that defendant was either the sole occupant of the police car or was
standing alongside the police car and was in the presence of police officers during the
confrontation with the witness were simply the usual elements in any police conducted
on-the-scene confrontation, and while these elements are suggestive, they were not
unnecessarily so and were to be considered by the trial court in evaluating the totality of
the circumstances; in themselves they do not require exclusion of the evidence. State v.
Torres, 88 N.M. 574, 544 P.2d 289 (Ct. App. 1975).

Effect of arrest and confession in another state. - The Philadelphia police were
entitled to act on the Phoenix police department's telephone request and to assume that
Phoenix had probable cause for making it, and since defendant did not contend that the
Phoenix police lacked probable cause to arrest him for crimes committed in Arizona,



defendant's arrest by the Philadelphia police was lawful, and the confession thereafter
obtained from him was admissible. State v. Carter, 88 N.M. 435, 540 P.2d 1324 (Ct.
App. 1975).

Admission of blood test. - Absent a valid warrant or consent by the defendant, an
arrest prior to the taking of a blood alcohol test is an essential element in order to
constitute a reasonable search and seizure. Admission into evidence of the results of a
blood test which does not meet this standard is reversible error. State v. Richerson, 87
N.M. 437, 535 P.2d 644 (Ct. App.), cert. denied, 87 N.M. 450, 535 P.2d 657 (1975).

IV. TIME FOR FILING.

Time limitation of Subdivision (c) (see now Paragraph C) does not violate
defendant's constitutional right to be heard on the voluntariness of a confession.
State v. Gallegos, 92 N.M. 336, 587 P.2d 1347 (Ct. App. 1978).

Because issue not thereby foreclosed. - Defendant's right to be heard on whether the
prosecutor had laid a sufficient foundation for the admission of inculpatory statements
was not barred by the fact that he had not sought to suppress the statements under
Subdivision (c) (see now Paragraph C). State v. Gallegos, 92 N.M. 336, 587 P.2d 1347
(Ct. App. 1978).

Defendant's duty to move for suppression of evidence before trial is
discretionary. State v. Doe, 93 N.M. 143, 597 P.2d 1183 (Ct. App. 1979) (motion for
rehearing).

Effect of not suppressing evidence before or during trial. - Where defendant
asserted his arrest had been illegal and the subsequent finding of heroin "arose" from
the claimed illegal arrest so that he was deprived of his fundamental rights by the
admission into evidence of the heroin, but did not attempt to suppress this evidence
prior to trial nor object to testimony relative thereto at trial, and, despite defendant's
claim that under the "harmless error" rule no error is harmless if it is inconsistent with
substantial justice, and his reliance on the "plain error” rule, the court of appeals could
not hold there was an illegal arrest as a matter of law. State v. Bauske, 86 N.M. 484,
525 P.2d 411 (Ct. App. 1974).

Where defendant waited until trial to object to admission of confession, the failure of
defendant to file a timely motion to suppress statement, made directly after seizure of
heroin, on grounds rights not given, resulted in prejudice to the state, and since in such
circumstances it would be contrary to the ends of public justice to carry the first trial to a
final verdict, the trial court did not abuse its discretion in declaring a mistrial; there was
no double jeopardy. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied,
89 N.M. 206, 549 P.2d 284 (1976), overruled on other grounds State v. Rickerson, 95
N.M. 666, 625 P.2d 1183 (1981).

V. HEARING.



Challenge to veracity of statements made in affidavit underlying warrant. - At a
hearing under this rule, the person aggrieved has the right to challenge the veracity of
statements made in an affidavit underlying a search warrant. The defendant is entitled
to a hearing which delves below the surface of a facially sufficient affidavit if he has
made an initial showing of either (1) any misrepresentation by the government agent of
a material fact or (2) an intentional misrepresentation by the government agent, whether
or not material. Once a hearing is granted, however, more must be shown to suppress
the evidence, i.e., the trial court must find that the government agent was either
recklessly or intentionally untruthful. State v. Gutierrez, 91 N.M. 542, 577 P.2d 440 (Ct.
App. 1978).

Effect of failure to request hearing. - Where no request was made at the trial for a
hearing on the voluntariness of a confession, and the explanation of rights form and the
confession were admitted in evidence without objection, no foundation was laid by the
defense which required the trial court to give UJI Crim. 40.40 (now see UJI 14-5040).
State v. McCarter, 93 N.M. 708, 604 P.2d 1242 (1980).

Admission of confession without hearing. - An evidentiary hearing on the issue of
involuntariness to confess due to insanity is constitutionally required when a defendant
requests it or when the defendant attempts to offer proof that he was not mentally
competent to make the confession. However, a confession is presumed to be given by a
mentally competent person and the burden is on the defendant to show some evidence
to the contrary. Where defendant failed to demand an evidentiary hearing and did not
show that he had evidence to submit on his incompetence to confess, nor was there
evidence in the record of coercion, prolonged interrogation or anything which might
make the confession involuntary, it was proper for the court to admit the evidence of the
confession, along with evidence of the defendant's state of mind at the time of the
confession, to allow the jury to decide the weight to be accorded the confession. State
v. Lujan, 87 N.M. 400, 534 P.2d 1112, cert. denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L.
Ed. 2d 400 (1975).

Where failure to conduct hearing not error. - The trial court did not err in failing to
conduct a hearing on a pretrial motion to suppress statements made by defendants
when the motion was never brought to its attention. State v. Dosier, 88 N.M. 32, 536
P.2d 1088 (Ct. App.), cert. denied, 88 N.M. 28, 536 P.2d 1084 (1975).

Effect of failure to rule on pretrial motion to suppress. - Defendant has a
constitutional right to have a fair hearing and a reliable determination as to the
voluntariness of his confession. The failure of the trial court to rule on pretrial motion to
suppress confession was error and necessitated vacation of conviction and sentence
pending trial court determination on issue of voluntariness of confession. State v.
Gurule, 84 N.M. 142, 500 P.2d 427 (Ct. App. 1972).

Use of evidence adduced at hearing. - Evidence adduced at a hearing on a motion to
suppress could not be used to augment an otherwise defective affidavit. State v. Baca,
84 N.M. 513, 505 P.2d 856 (Ct. App. 1973).



Defendants were prejudiced by the unconstitutional denial of their motion to suppress
testimony used at hearing to suppress confession, when the trial court refused to
guarantee that none of the testimony elicited from them therein would be admitted at
their subsequent trial; a defendant cannot be required to elect between a valid fourth
amendment claim or, in legal effect, a waiver of his fifth amendment privilege against
self-incrimination. State v. Volkman, 86 N.M. 529, 525 P.2d 889 (Ct. App. 1974).

Acceptance of evidence rights given and waived in Spanish. - Where the defendant
spoke Spanish and the record reflected defendant's waiver in Spanish of his
constitutional rights which were written in Spanish, the court of appeals took judicial
notice of its English interpretation, and agreed with the trial court that the language of
the waiver satisfied the requirements of due process. State v. Ramirez, 89 N.M. 635,
556 P.2d 43 (Ct. App. 1976).

ARTICLE 3
PRETRIAL PROCEEDINGS

Rule

5-301. Arrest without warrant; probable cause determination; first
appearance.

A. General rule. A probable cause determination shall be made in all cases in which
the arrest has been made without a warrant and the person has not been released upon
some conditions of release. The probable cause determination shall be made by a
magistrate, metropolitan or district court judge promptly, but in any event within forty-
eight (48) hours after custody commences and no later than the first appearance of the
defendant whichever occurs earlier.

B. Conduct of determination. The determination that there is probable cause shall be
nonadversarial and may be held in the absence of the defendant and of counsel. No
witnesses shall be required to appear unless the court determines that there is a basis
for believing that the appearance of one or more witnesses might lead to a finding that
there is no probable cause. If the complaint and any attached statements fail to make a
written showing of probable cause, an amended complaint or a statement of probable
cause may be filed with sufficient facts to show probable cause for detaining the
defendant.

C. Probable cause determination; conclusion. If the court finds that there is no
probable cause to believe that the defendant has committed an offense, the court shall
dismiss the complaint without prejudice and order the immediate release of the
defendant. If the court finds probable cause that the defendant committed an offense,
the court shall review the conditions of release. If no conditions of release have been
set and the offense is a bailable offense, the court shall set conditions of release in



accordance with Rule 5-401. If the court finds that there is probable cause the court
shall make such finding in writing.

D. First appearance; explanation of rights. Upon the first appearance of a defendant
before a court in response to summons or warrant or following arrest, the court shall
inform the defendant of the following:

(1) the offense charged;

(2) the penalty provided by law for the offense charged;

(3) the right to bail;

(4) the right, if any, to trial by jury;

(5) the right, if any, to the assistance of counsel at every stage of the proceedings;
(6) the right, if any, to representation by an attorney at state expense;

(7) the right to remain silent, and that any statement made by the defendant may be
used against the defendant; and

(8) the right, if any, to a preliminary examination.

[As amended, effective September 1, 1990; November 1, 1991.]

*kkkhkkhkkikikhkirkhkkhkkkkkhkk*k

This rule will govern those cases in which all of the magistrate or metropolitan court
judges are unavailable for probable cause determinations or for first appearance
proceedings. If a magistrate or metropolitan judge is not available, a district court judge
will make probable cause determinations for all persons arrested for felonies or
misdemeanors. Since most persons accused of a crime will be taken before a
magistrate, or metropolitan court for the initial appearance, Rules 6-201, 6-203, 6-501,
7-201, 7-203 and 7-501 govern probable cause determinations in the courts of limited
jurisdiction.

Under the Fourth Amendment to the United States constitution, an accused who is
detained and unable to meet conditions of release has a right to a probable cause
determination. Gerstein v. Pugh, 420 U.S. 103, 95 S. Ct. 854, 43 L. Ed. 2d 54 (1975);
Riverside v. McLaughlin, 111 S. Ct. 1661, 114 L. Ed. 2d 49, 59 U.S.L.W. 4413 (1991).
See also, Rule 5-210 and commentary.

In Gerstein, the Supreme Court explained that when a suspect is arrested and detained
without a warrant, there must be a judicial determination of probable cause by a neutral
and detached magistrate "promptly after arrest.” In Riverside, the court held:



Taking into account the competing interests articulated in Gerstein, we believe that a
jurisdiction that provides judicial determinations of probable cause within 48 hours of
arrest will, as a general matter, comply with the promptness requirement of Gerstein.
For this reason, such jurisdictions will be immune from systemic challenges.

This is not to say that the probable cause determination in a particular case passes
constitutional muster simply because it is provided within 48 hours. Such a hearing may
nonetheless violate Gerstein if the arrested individual can prove that his or her probable
cause determination was delayed unreasonably. Examples of unreasonable delay are
delays for the purpose of gathering additional evidence to justify the arrest, a delay
motivated by ill will against the arrested individual, or delay for delay's sake. In
evaluating whether the delay in a particular case is unreasonable, however, courts must
allow a substantial degree of flexibility. Courts cannot ignore the often unavoidable
delays in transporting arrested persons from one facility to another, handling late-night
bookings where no magistrate is readily available, obtaining the presence of an
arresting officer who may be busy processing other suspects or securing the premises
of an arrest, and other practical realities. Where an arrested individual does not receive
a probable cause determination within 48 hours, the calculus changes. In such a case,
the arrested individual does not bear the burden of proving an unreasonable delay.
Rather, the burden shifts to the government to demonstrate the existence of a bona fide
emergency or other extraordinary circumstance. The fact that in a particular case it may
take longer than 48 hours to consolidate pretrial proceedings does not qualify as an
extraordinary circumstance. Nor, for that matter, do intervening weekends. A jurisdiction
that chooses to offer combined proceedings must do so as soon as is reasonably
feasible, but in no event later than 48 hours after arrest.

* % %

Under Gerstein, jurisdictions may choose to combine probable cause determinations
with other pretrial proceedings, so long as they do so promptly. This necessarily means
that only certain proceedings are candidates for combination. Only those proceedings
that arise very early in the pretrial process-such as bail hearings and arraignments-may
be chosen. Even then, every effort must be made to expedite the combined
proceedings.

There is every reason to believe that the standard set forth in the Riverside decision will
be strictly construed by the federal courts. All federal circuit courts except one held that
Gerstein required that the probable cause determination must ordinarily be made within
twenty-four hours of arrest. For a discussion of these cases, see the dissenting opinion
of Justice Scalia in County of Riverside v. McLaughlin, supra, 111 S. Ct. 1665 at 1676.

A probable cause determination proceeding is not to be confused with a first
appearance hearing or a preliminary hearing. The determination of probable cause is a
nonadversarial proceeding and may be held in the absence of the defendant and of
counsel. Although a magistrate or metropolitan court judge could hold a first
appearance hearing at the same time as a probable cause determination, the



committee does not anticipate that this will be the norm. The probable cause
determination is required only to assure in warrantless arrest cases that there is
probable cause to detain the defendant.

Section 31-1-5B NMSA 1978 requires that every accused shall be brought before a
court having jurisdiction to release the accused without unnecessary delay. This
language was apparently derived from Rule 5(a) of the Federal Rules of Criminal
Procedure. See generally, 1 Wright, Federal Practice and Procedure, 8 74 (1969).

The committee did not set forth a test for probable cause determinations as this is a
matter of developing case law. The test for probable cause determinations under the
New Mexico Constitution for arrest and search warrants based upon information from
informants is a higher standard than the United States Supreme Court "totality of
circumstances" test under the Fourth Amendment of the United States Constitution. See
Massachusetts v. Upton, 466 U.S. 727, 104 S. Ct. 2085, 80 L. Ed. 2d 721 (1984) and
lllinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983). New Mexico
has continued to follow the United States Supreme Court decisions of Aguilar v. Texas,
378 U.S. 108, 84 S. Ct. 1509, 12 L. Ed. 2d 723 (1964) and Spinelli v. United States, 393
U.S. 410,89 S. Ct. 584, 21 L. Ed. 2d 673 (1969) out of which was derived a two-
pronged test of:

(1) revealing the informant's basis of knowledge; and

(2) providing facts sufficient enough to establish the reliability or veracity of the
informant.

See State v. Cordova, 109 N.M. 211, 784 P.2d 30 (1989).

Delay in holding a probable cause determination is generally not grounds for dismissal
of the criminal proceedings. See for example, State v. Lattin, 78 N.M. 49, 51, 428 P.2d
23 (1967); State v. Sedillo, 79 N.M. 9, 10, 439 P.2d 226 (1968); State v. Hicks, 105
N.M. 286, 731 P.2d 982 (Ct.App. 1986); and State v. Nolan, 93 N.M. 472, 475, 601 P.2d
442 (1979) (cert. denied 93 N.M. 683, 604 P.2d 821) relying on Gerstein v. Pugh, 420
U.S. 103, 119, 95 S. Ct. 854, 865, 43 L. Ed. 2d 54 (1975). Similarly in the absence of
bad faith on the part of the law enforcement officers or prejudice to the defendant,
failure to provide the defendant with access to a telephone within 20 minutes is
generally not grounds for dismissal of the charges. See State v. Bearly, 112 N.M. 50
811 P.2d 83 (Ct. App. 1991). For this reason Rule 5-301 does not include a dismissal
for failure to make a timely probable cause determination.

This rule does not attempt to spell out what rights the accused may have in every
situation; hence, for example, the rule provides that the accused is told of his right "if
any", to a trial by jury. On the right to a jury trial for criminal contempt, see Bloom v.
lllinois, 391 U.S. 194, 88 S. Ct. 1477, 20 L. Ed. 2d 522 (1968) and Taylor v. Hayes, 418
U.S. 488,94 S. Ct. 2697, 41 L. Ed. 2d 897 (1974).



The right to assistance of counsel at every critical stage of the proceeding is fairly clear
under New Mexico practice and procedure. § 31-15-10 B NMSA 1978. The only
guestion remaining for the judge handling the first appearance is whether the accused is
entitled to representation at state expense. The court must inform a person who is
charged with any crime that carries a possible sentence of imprisonment and who
appears in court without counsel of the right to confer with an attorney, and, if the
person is financially unable to obtain counsel, of the right to be represented by counsel
at all stages of the proceedings at public expense. § 31-15-12 NMSA 1978. See also,
Argersinger v. Hamlin, 407 U.S. 25, 92 S. Ct. 2006, 32 L. Ed. 2d 530 (1972) and Smith
v. Maldonado, 103 N.M. 558, 573, 711 P.2d 3 (1985).

Assuming that the accused is appearing before the court on a felony complaint, the
defendant is entitled to be advised of the right to a preliminary hearing. [As revised,
effective November 1, 1991.]

ANNOTATIONS

Cross-references. - For explanation of rights at first appearance in the magistrate
court, see Rule 6-501.

For waiver of counsel form, see Form 9-401.
For forma pauperis affidavit form, see Form 9-701.

The 1991 amendment, effective for cases filed in the district courts on or after
November 1, 1991, in Paragraph A, substituted "promptly but in any event within forty-
eight (48) hours" for "within a reasonable time but in any event within twenty-four (24)
hours" in the second sentence and deleted the former last sentence, relating to
expiration of the prescribed period on a Saturday, Sunday, or legal holiday.

Setting of bail before counsel appointed. - Where, at defendant's first appearance in
court, the court set bond "at the present time", before counsel was appointed, but with
the condition that if counsel wanted to bring bail to the court's attention, a hearing would
be held, and no request was subsequently made, the defendant, who was out on bail,
was in no position to complain of trial court setting bond at first appearance rather than
waiting until counsel appeared. State v. Quintana, 86 N.M. 666, 526 P.2d 808 (Ct.
App.), cert. denied, 86 N.M. 656, 526 P.2d 798 (1974).

Rights of assistance and representation by counsel required. - Rights which are
required to be explained to a defendant at his first appearance include the right to the
assistance of counsel, and the possible right to representation by an attorney at state
expense. State v. Warner, 86 N.M. 219, 521 P.2d 1168 (Ct. App. 1974).

Scope of duty to advise. - The statutes do not make it a duty to advise of the charges
on which an arrest is based, prior to his being brought before a magistrate. State v.
Gibby, 78 N.M. 414, 432 P.2d 258 (1967) (decided under former law).



The rules promulgated by the supreme court do not require that waiver of the right to a
jury in a trial de novo in district court on appeal from a metropolitan court conviction
must be accompanied by advice to the defendant on the record in district court of his
right to a jury trial. State v. Ciarlotta, 110 N.M. 197, 793 P.2d 1350 (Ct. App. 1990).

Repeated warnings of Miranda rights are not necessary as a matter of law. State v.
Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d
1078 (1972) (decided under former law).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88§ 433 to
442.

Delay in taking before magistrate or denial of opportunity to give bail as supporting
action for false imprisonment, 98 A.L.R.2d 966, 3 A.L.R.4th 1057.

Accused's right to assistance of counsel at or prior to arraignment, 5 A.L.R.3d 12609.

Admissibility of confession or other statement made by defendant as affected by delay
in arraignment - modern state cases, 28 A.L.R.4th 1121.

22 C.J.S. Criminal Law 8§ 357 et seq.

5-302. Preliminary examination.

A. Subpoena of witnesses. If the court determines that a preliminary examination must
be conducted, subpoenas shall be issued for any witnesses required by the district
attorney or the defendant. The witnesses shall be examined in the defendant's presence
and may be cross-examined.

B. Record of hearing. Upon request, a record shall be made of the preliminary
examination. If requested, the record shall be filed with the clerk of the district court
within ten (10) days after it is requested.

C. Findings of court. If, upon completion of the examination, it appears to the court
that there is no probable cause to believe that the defendant has committed an offense,
the court shall discharge the defendant. If the court finds that there is probable cause to
believe that the defendant committed an offense, it shall bind the defendant over for
trial.

D. Time. A preliminary hearing shall be held within a reasonable time but in any event
not later than ten (10) days following the initial appearance if the defendant is in custody
and no later than twenty (20) days if he is not in custody.

E. Remand for preliminary examination. Upon motion and for cause shown, the court
may remand the case to the magistrate or metropolitan court judge for a preliminary
examination.
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This rule governs preliminary examinations held in the district court. Most preliminary
examinations will be held by the magistrate and will be governed by Rule 6-202 or Rule
7-202. The magistrate rule is substantially identical with this rule.

Where the state has not proceeded by indictment, the New Mexico Constitution requires
that the defendant be given a preliminary hearing before requiring him to answer or be
tried for any capital, felonious or infamous crime. See commentary to Rule 5-301.
Because the matter has not been submitted to a grand jury, the purpose of the
preliminary hearing is to inquire concerning the commission of a crime and the
connection of the accused with it, in order that he may be informed of the nature and
character of the crime charged against him, and, if there be probable cause for believing
him guilty, that the state may take the necessary steps to bring him to trial. State v.
Melendrez, 49 N.M. 181, 191, 159 P.2d 768 (1945). The magistrate or district judge
must determine whether there is that degree of evidence to bring within reasonable
probabilities the fact that a crime was committed by the accused. State v. Garcia, 79
N.M. 367, 443 P.2d 860 (1968). A preliminary hearing under New Mexico law is a
critical stage of the proceeding. Williams v. Sanders, 80 N.M. 619, 459 P.2d 145 (1969).

It should be noted that State v. Melendrez, supra, also indicated that the purpose of a
preliminary hearing was to perpetuate testimony and to determine the amount of bail.
Depositions under Rule 5-503 are now used for perpetuation of testimony and bail is set
at the first appearance of the defendant under Rule 5-301, Rule 6-501 or Rule 7-401.

Under the fourth amendment to the United States Constitution, a person being detained
pending trial on an information has a right to a preliminary hearing to determine
probable cause as a prerequisite to further detention. Gerstein v. Pugh, 420 U.S. 103,
95 S. Ct. 854, 43 L. Ed. 2d 54 (1975). The supreme court in Gerstein indicated that the
preliminary hearing required by the fourth amendment was not necessarily the full
preliminary hearing found in some states, but was more like a hearing held to determine
if there was probable cause to issue an arrest warrant. The court specifically noted that
the hearing was not a critical stage in the prosecution and would not require
appointment of counsel. Gerstein arose under a Florida procedure which did not require
a preliminary hearing of any type when the prosecution was proceeding by information.

Because New Mexico provides a complete preliminary hearing, it would appear that the
defendant is also obtaining his fourth amendment rights as required by Gerstein v.
Pugh, supra. The only question is when must the preliminary hearing be held.
Paragraph D of this rule requires a hearing for a person still in custody no later than ten
(10) days following the first appearance under Rule 5-301. This time limitation was
derived from Rule 5(c) of the Federal Rules of Criminal Procedure. See also, 48 F.R.D.
547, 567 (1970). Assuming that the preliminary hearing is held within that time period,
the state appears to have complied with all requirements. The supreme court in
Gerstein, recognizing the desirability of flexibility in experimentation by the states, did
not attempt to set specific outside limits for when the fourth amendment probable cause



determination must be made. The supreme court noted, with approval, the Uniform
Rules of Criminal Procedure which require a full preliminary examination within five (5)
days after the first appearance. See Uniform Rules of Criminal Procedure (U.L.A.) Rule
344 (1974).

Under Paragraph B of Rule 6-104 for the Magistrate Courts, Rule 3-104 or Paragraph B
of Rule 5-104, the state may move for an extension of time for holding the preliminary
hearing. However, in granting an extension of time when the defendant remains in
custody, the court must consider the requirements of the fourth amendment as
interpreted by Gerstein v. Pugh, supra. Where the state proceeds by an information and
the defendant has been denied a timely preliminary examination, the district court
apparently has discretion to fashion some relief, however "neither dismissal of the
charge nor reversal of conviction is an appropriate remedy if there is no showing of
prejudice." State v. Warner, 86 N.M. 219, 521 P.2d 1168 (Ct. App. 1974). In addition, a
failure to follow the time limitations does not affect the validity of an indictment.
Paragraph D of Rule 6-202 and Paragraph D of Rule 7-202. State v. Peavler, 88 N.M.
125, 537 P.2d 1387 (1975).

Paragraph E of Rule 6-202 and Paragraph E of Rule 7-202 contain an additional
provision not found in this rule. The magistrate and metropolitan rules specifically
provide that if an indictment is returned prior to the preliminary examination the
magistrate shall take no further action. The rule, therefore, incorporates prior decisions
to the effect that the defendant is not entitled to the preliminary examination once the
state has obtained the indictment. See State v. Ergenbright, 84 N.M. 662, 506 P.2d
1209 (1973); State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct. App.), cert. denied, 404 U.S.
955,92 S. Ct. 309, 30 L. Ed. 2d 271 (1971). See also, State v. Peavler, supra.

Paragraph E of this rule was added in 1980. The contents of this paragraph were
formerly found in Paragraph C of Rule 5-601.

ANNOTATIONS
|. GENERAL CONSIDERATION.

Cross-references. - For constitutional rights to preliminary examination and to
confrontation of witnesses, see N.M. Const., art. I, § 14.

For magistrate court rule relating to preliminary examination, see Rule 6-202.
For bindover order form, see Form 9-207.

Compiler's note. - Paragraph C is similar to Rule 5.1(b) of the Federal Rules of
Criminal Procedure.

Preliminary examination waived by plea. - Under former law, defendant's plea in
district court constituted a waiver of his right to a preliminary examination. State v.



Sexton, 78 N.M. 694, 437 P.2d 155 (Ct. App. 1968). See also State v. Paul, 82 N.M.
619, 485 P.2d 375 (Ct. App.), cert. denied, 82 N.M. 601, 485 P.2d 357 (1971); State v.
Darrah, 76 N.M. 671, 417 P.2d 805 (1966); State v. Deltenre, 77 N.M. 497, 424 P.2d
782 (1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967); State v.
Gibby, 78 N.M. 414, 432 P.2d 258 (1967); State v. Tanner, 78 N.M. 519, 433 P.2d 498
(1967); State v. Henry, 78 N.M. 573, 434 P.2d 692 (1967); State v. Olguin, 78 N.M. 661,
437 P.2d 122 (1968); State v. Sisk, 79 N.M. 168, 441 P.2d 207 (1968); State v.
Sanders, 79 N.M. 587, 446 P.2d 639 (1968); State v. Leyba, 80 N.M. 190, 453 P.2d 211
(Ct. App.), cert. denied, 80 N.M. 198, 453 P.2d 219 (1969); State v. Maimona, 80 N.M.
562, 458 P.2d 814 (Ct. App. 1969).

Plea of nolo contendere waives right to preliminary examination. State v. Raburn,
76 N.M. 681, 417 P.2d 813 (1966) (decided under former law).

Exception to waiver by plea. - Where defendant waived right to preliminary hearing
without benefit of counsel, and later self-employed counsel requested remand for
hearing on grounds it was essential to preparation of case, the entry of a plea upon
arraignment in the district court did not operate as a waiver of defendant's right to a
preliminary examination. State ex rel. Hanagan v. Armijo, 72 N.M. 50, 380 P.2d 196
(1963); State v. Vega, 78 N.M. 525, 433 P.2d 504 (1967).

Losing of jurisdiction. - Under former law, even though the district court acquires
jurisdiction of a criminal case upon the filing of the information, that jurisdiction originally
acquired "may be lost 'in the course of the proceeding' by failure of the court to remand
for a preliminary examination when its absence is timely brought to the attention of the
district court”. Mascarenas v. State, 80 N.M. 537, 458 P.2d 789 (1969); State v.
Vasquez, 80 N.M. 586, 458 P.2d 838 (Ct. App. 1969).

Right to examination where charge by information. - When the charge is by criminal
information, defendant had a right to a preliminary examination. State v. Vasquez, 80
N.M. 586, 458 P.2d 838 (Ct. App. 1969) (decided under former law).

Right to preliminary hearing not absolute. - There exists no absolute right to a
preliminary hearing and N.M. Const., art. Il, 8 14, leaves it in the discretion of the
prosecutor to proceed by indictment and thus to obviate the requirement of preliminary
examination. The constitutional alternatives protect an accused from being charged
except upon probable cause. State v. Peavler, 88 N.M. 125, 537 P.2d 1387 (1975).

And does not exist where grand jury indictment. - When charged by criminal
information, a defendant has a right to a preliminary examination. No such right exists if
the defendant is indicted by a grand jury. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct.
App.), cert. denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971) (decided under
former law).

Discovery not object of hearing. - Because there was a grand jury indictment,
defendant's claim that he was deprived of the discovery he could have obtained at a



preliminary hearing is no ground for error as discovery is not the object of a preliminary
hearing. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct. App.), cert. denied, 404 U.S.
955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971) (decided under former law).

Effect of postarrest irregularities on hearing. - If the manner of arrest of an accused
will not affect the jurisdiction of the court where the charge of which he is accused is
pending, the irregularities which occur subsequent to the arrest but prior to preliminary
hearing should likewise have no effect on the jurisdiction of the court. State v. Barreras,
64 N.M. 300, 328 P.2d 74 (1958) (decided under former law).

Preliminary hearing critical stage. - Where complaint and information are utilized in
lieu of indictment, the preliminary hearing has been held to be a critical stage of the
criminal process for purposes of applying the right-to-counsel provision of U.S. Const.,
amend. VI. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct. App.), cert. denied, 404 U.S.
955,92 S. Ct. 309, 30 L. Ed. 2d 271 (1971) (decided under former law).

The preliminary examination is a critical stage in criminal proceedings, because a
defendant needs the advice and assistance of counsel at the time of his arraignment, at
the entry of plea and his announcement as to whether he desires or waives a
preliminary examination, and because he needs the assistance of counsel in cross-
examining the state's witnesses at the preliminary examination. Pearce v. Cox, 354 F.2d
884 (10th Cir. 1965), cert. denied, 384 U.S. 976, 86 S. Ct. 1869, 16 L. Ed. 2d 685
(1966) (decided under former law).

Generally, as to right to counsel. - Under state law the preliminary hearing is a critical
stage of a criminal proceeding. It has been held that counsel must be made available at
all critical stages of a criminal proceeding. Nevertheless, if represented by counsel
when arraigned in district court, if no objection is made to a lack of counsel at the
preliminary hearing stage, or even of the total absence of a preliminary, without a
showing of prejudice, there is a waiver of the right to counsel at the earlier stages.
Neller v. State, 79 N.M. 528, 445 P.2d 949 (1968) (decided under former law).

Claim that defendant was entitled to counsel when he appeared before the magistrate
states no basis for post-conviction relief where defendant was represented by counsel
at preliminary hearing. State v. Apodaca, 78 N.M. 412, 432 P.2d 256 (1967) (decided

under former law).

The determination of the question of indigency must often be made before the otherwise
normal appearance of the accused before the district court. To hold a preliminary
hearing without counsel present, unless the right to counsel has been competently,
intelligently and voluntarily waived, vitiates the hearing. State ex rel. Peters v. MciIntosh,
80 N.M. 496, 458 P.2d 222 (1969) (decided under former law).

Necessity for prejudice resulting from absence of counsel. - Failure to assign
counsel prior to preliminary examination of an indigent defendant in a noncapital case is
not ground for vacating a conviction or sentence based upon a plea of guilty, at least



without a showing that prejudice resulted therefrom. Sanders v. Cox, 74 N.M. 524, 395
P.2d 353 (1964), cert. denied, 379 U.S. 978, 85 S. Ct. 680, 13 L. Ed. 2d 569 (1965)
(decided under former law).

Failure to assign counsel to represent defendant before the magistrate or at his
arraignment did not abridge defendant's constitutional rights where no prejudice was
shown. Gantar v. Cox, 74 N.M. 526, 395 P.2d 354 (1964) (decided under former law).

Where the failure to assign counsel prior to preliminary examination did not prejudice
petitioner's position in any manner in the district court, such failure does not require
vacating the plea of guilty. French v. Cox, 74 N.M. 593, 396 P.2d 423 (1964) (decided
under former law).

Failure to appeal forecloses question of error in preliminary hearing. - Under
former Rule 93, R. Civ. P. (Dist. Cts.) (now former Rule 1-093), the question of error in a
preliminary hearing is foreclosed by failure to take an appeal from original conviction.
State v. Anderson, 84 N.M. 786, 508 P.2d 1019 (Ct. App. 1973) (decided prior to Rule
5-802).

Second hearing not afforded by amended information. - Having been afforded a
preliminary hearing on the original information, the defendant was not entitled to another
on the amended information. State v. Wesson, 83 N.M. 480, 493 P.2d 965 (Ct. App.
1972) (decided under former law).

Preliminary hearing is no essential prerequisite to guilt-determining process
which comports with fundamental fairness and due process and state may proceed by
indictment rather than information. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct. App.),
cert. denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971) (decided under
former law).

Probable cause the only issue. - The preliminary hearing is not a trial on the merits
with a view of determining the defendant's guilt or innocence of the crime "failure to
appear"; at a preliminary hearing the only issue is whether there exists probable cause
to believe defendant committed the offense. State v. Masters, 99 N.M. 58, 653 P.2d 889
(Ct. App. 1982).

Magistrate court jurisdiction over aggravated battery. - Magistrate courts have no
trial jurisdiction over aggravated battery, which is a third-degree felony, but do have
authority to conduct preliminary examinations upon charges therefor. State ex rel.
Moreno v. Floyd, 85 N.M. 699, 516 P.2d 670 (1973).

Purpose of procedures prescribing preliminary hearing conduct. - Statutory
procedures prescribing the conduct of a preliminary hearing are designed to protect the
rights of the accused, and it is only upon a full examination that probable cause may be
found to exist and a defendant be bound over to the district court for trial. State ex rel.
Hanagan v. Armijo, 72 N.M. 50, 380 P.2d 196 (1963) (decided under former law).



No provision for reopening of preliminary hearing. - There is no provision under the
statutes allowing for the reopening of a preliminary hearing. State ex rel. Hanagan v.
Armijo, 72 N.M. 50, 380 P.2d 196 (1963) (decided under former law).

Law reviews. - For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules," see 6 N.M.L. Rev. 331 (1976).

For comment, "The Use of an Information Following the Return of a Grand Jury No Bill:
State v. Joe Nestor Chavez," see 10 N.M.L. Rev. 217 (1979-80).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 8§88 424 to
432.

Right of indigent defendant under Rule 17(b) of the Federal Rules of Criminal Procedure
to appearance of withnesses necessary to adequate defense, 42 A.L.R. Fed. 233.

Civil liability of witness in action under 42 USCS § 1983 for deprivation of civil rights,
based on testimony given at pretrial criminal proceeding, 94 A.L.R. Fed. 892.

22 C.J.S. Criminal Law 8§ 357 et seq.
II. SUBPOENA OF WITNESSES.

Scope of right to confront witnesses. - When the constitution grants to an accused
the right to be confronted by the witness against him, it grants that right at all of the
criminal proceedings, including the preliminary examination. Mascarenas v. State, 80
N.M. 537, 458 P.2d 789 (1969) (decided under former law).

Effect of denial of right to confront witnesses. - As the preliminary examination is a
part of the criminal prosecution, denial of that right to be confronted with the witnesses
against defendant amounts to the denial of a preliminary examination and the court was
without jurisdiction to proceed with the trial based upon an information. Mascarenas v.
State, 80 N.M. 537, 458 P.2d 789 (1969) (decided under former law).

Production of prior statements or records. - When it is made to appear that when a
witness called to testify by the state in a preliminary examination has made a prior
written statement concerning the matter about which he is called to testify, the accused
is entitled to an order directing the prosecution to produce for inspection all statements
or reports of such witness in its possession touching the events about which the witness
will testify. Any other result would be to deny the accused his constitutional right to
confront the witnesses against him and would have the same effect as though he were
denied a preliminary examination. Mascarenas v. State, 80 N.M. 537, 458 P.2d 789
(1969) (decided under former law).



Defendant may call witnesses in his defense at a preliminary hearing, and the
magistrate must, if necessary, issue subpoenas to compel their appearance. State ex
rel. Hanagan v. Armijo, 72 N.M. 50, 380 P.2d 196 (1963) (decided under former law).

Denial of defendant's right to call witnesses in his behalf, at a preliminary
examination, was error which required the trial judge to sustain a plea in abatement for
a full and complete preliminary examination. Mascarenas v. State, 80 N.M. 537, 458
P.2d 789 (1969) (decided under former law).

[ll. RECORD OF HEARING.

Scope of rule defining "record"”. - Rule 55 (see now Rule 5-111) is merely a definition
of a "record" and pertains equally to proceedings in district court and to preliminary
examinations pursuant to this rule in magistrate courts. State ex rel. Moreno v. Floyd, 85
N.M. 699, 516 P.2d 670 (1973).

Tape recording constitutes an adequate record of the preliminary hearings in a
magistrate court regardless of the fact that defendant's attorneys prefer a stenographic
copy of these proceedings. State ex rel. Moreno v. Floyd, 85 N.M. 699, 516 P.2d 670
(1973).

Two alternatives where witness' testimony at hearing lost. - Where the loss of the
testimony of a witness at the preliminary hearing because of equipment failure is known
prior to trial, there are two alternatives: (1) exclusion of all evidence which the lost
evidence might have impeached; or (2) admission, with full disclosure of the loss and its
relevance and import, and the choice between these alternatives must be made by the
trial court, depending on its assessment of materiality and prejudice. State v.
Pedroncelli, 97 N.M. 190, 637 P.2d 1245 (Ct. App. 1981).

IV. FINDINGS OF COURT.

District judge in preliminary hearing has authority to decide probable cause. State
v. Chavez, 93 N.M. 270, 599 P.2d 1067 (Ct. App.), cert. denied, 93 N.M. 172, 598 P.2d
215 (1979).

Effect of magistrate court findings on subsequent indictment. - Subsequent
indictment is not barred when the magistrate conducts a preliminary hearing and
decides that insufficient probable cause exists for binding the accused over for trial in
district court. State v. Peavler, 88 N.M. 125, 537 P.2d 1387 (1975).

Effect where punishment not within magistrate court jurisdiction. - If it appears
that an offense has been committed, the punishment of which is not within the
jurisdiction of the magistrate as a trial judge, and there is probable cause to believe the
prisoner guilty thereof, the magistrate, without the necessity of further complaint, or
further preliminary examination, shall commit or bail the accused to appear at the next



term of the district court. State v. Vasquez, 80 N.M. 586, 458 P.2d 838 (Ct. App. 1969)
(decided under former law).

V. TIME.

Effect of subsequent filing of indictment. - Where state failed to appear at
preliminary hearing within 20-day period and the magistrate discharged the criminal
complaint, quashing of subsequent indictment by district court was error and failure of
state to bring indictment within time limits for complaints and informations did not entitle
defendant to a preliminary examination. State v. Peavler, 88 N.M. 125, 537 P.2d 1387
(1975).

Due process not denied by delay where no prejudice. - Where there is nothing in the
record indicating that appellant was prejudiced in the delay in arraignment, then absent
a showing of prejudice, the delay in holding a preliminary hearing is not a denial of due
process. State v. Olguin, 78 N.M. 661, 437 P.2d 122 (1968) (decided under former law).

When defendant has been denied timely preliminary examination, the court is to
proceed in its discretion in fashioning relief to an aggrieved defendant; however, neither
dismissal of the charge nor reversal of a conviction is an appropriate remedy if there is
no showing of prejudice. State v. Warner, 86 N.M. 219, 521 P.2d 1168 (Ct. App. 1974).

VI. REMAND FOR PRELIMINARY EXAMINATION.

Subdivision (e) (see now Paragraph E) of this rule is not limited only to cases
which originate in district court. -See State v. Tollardo, 99 N.M. 115, 654 P.2d 568
(Ct. App. 1982).

Jurisdiction of magistrate court expanded beyond usual time limit. - Nothing in
either the district court rules or the magistrate court rules limits the jurisdiction of the
magistrate court to the time limits specified in Rule 15, N.M.R. Crim. P. (Magis. Ct.) (see
now Rule 6-202); rather, they specifically grant limited jurisdiction to the magistrate
court, by Rule 3, N.M.R. Crim. P. (Magis. Ct.) (see now Rule 6-104) and Subdivision (e)
(see now Paragraph E) of this rule, beyond the time limits prescribed in Magistrate
Court Rule 15 (see now Rule 6-202). State v. Tollardo, 99 N.M. 115, 654 P.2d 568 (Ct.
App. 1982).

5-303. Arraignment.
A. Arraignment. The defendant may appear at arraignment:

(1) through a two way audio-visual communication in accordance with Paragraph H of
this rule; or

(2) in open court.



If the defendant appears without counsel, the court shall advise the defendant of the
defendant's right to counsel.

B. Reading of indictment or information. The district attorney shall deliver to the
defendant a copy of the indictment or information and shall then read the complaint,
indictment or information to the defendant unless the defendant waives such reading.
Thereupon the court shall ask the defendant to plead.

C. Pleas. A defendant charged with a criminal offense may plead as follows:
(1) guilty;

(2) not guilty;

(3) no contest, subject to the approval of the court; or

(4) gquilty but mentally ill, subject to the approval of the court.

D. Refusal to plead. If a defendant refuses to plead or stands mute, the court shall
direct the entry of a plea of not guilty on the defendant's behalf.

E. Advice to defendant. The court shall not accept a plea of guilty, no contest or guilty
but mentally ill without first, by addressing the defendant personally in open court,
informing the defendant of and determining that the defendant understands the
following:

(1) the nature of the charge to which the plea is offered;

(2) the mandatory minimum penalty provided by law, if any, and the maximum possible
penalty provided by law for the offense to which the plea is offered,;

(3) that the defendant has the right to plead not guilty, or to persist in that plea if it has
already been made;

(4) that if the defendant pleads guilty, no contest or guilty but mentally ill there will not
be a further trial of any kind, so that by pleading guilty, no contest or guilty but mentally
ill the defendant waives the right to a trial; and

(5) that, if the defendant is convicted of a crime, it may have an effect upon the
defendant's immigration or naturalization status.

F. Ensuring that the plea is voluntary. The court shall not accept a plea of guilty, no
contest or guilty but mentally ill without first, by addressing the defendant pers