UNIFORM JURY INSTRUCTIONS - CRIMINAL
CONTENTS

General Use Note

Except for grand jury proceedings, when a uniform instruction is provided for the
elements of a crime, a defense or a general explanatory instruction on evidence or trial
procedure, the uniform instruction must be used without substantive modification or
substitution. In no event may an elements instruction be altered or an instruction given
on a subject which a use note directs that no instruction be given. For any other matter,
if the court determines that a uniform instruction must be altered, the reasons for the
alteration must be stated in the record.

For a crime for which no uniform instruction on essential elements is provided, an
appropriate instruction stating the essential elements must be drafted. However, all
other applicable uniform instructions must also be given. For other subject matters not
covered by a uniform instruction, the court may give an instruction which is brief,
impartial, free from hypothesized facts and otherwise similar in style to these
instructions.

The printed version of these instructions varies the use of pronouns in referring to the
defendant, witnesses and victims. The masculine singular has generally been used
throughout these instructions. Pronouns should be changed in the instructions read to
the jury as the situation requires.

Many of the instructions contain alternative provisions. When the instructions are
prepared for use, only the alternative supported by the evidence in the case may be
used. The word "or" should be used to connect alternatives, regardless of whether the
word is bracketed in the printed version of the instruction.
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The organization of UJI Criminal attempts to follow the major chapter headings of the
Criminal Code.

Use of UJI Criminal is required for all criminal prosecutions filed in the district court on
or after its effective date, including prosecutions for crimes which do not yet have UJI
essential elements instructions. The UJI general, defense, evidence and concluding
instructions must be used even if no essential elements instruction is provided. For the
essential elements of crimes not contained in UJI, instructions which substantially follow
the language of the statute or use equivalent language are normally sufficient. State v.
Gunzelman, 85 N.M. 295, 512 P.2d 55 (1973).

Venue. - The elements instructions in UJI Criminal do not require the jury to find that the
crime occurred within the county of venue. See Section 30-1-14 NMSA 1978. It has



been a common practice to instruct the jury on venue in New Mexico. See, e.g., Nelson
v. Cox, 66 N.M. 397, 349 P.2d 118 (1960). However, any question of venue may be
waived by proceeding to trial. State v. Shroyer, 49 N.M. 196, 160 P.2d 444 (1945).
Consequently, the committee believed that requiring the jury to find venue facts was not
necessary to a valid conviction and the prior practice was not continued.

The committee anticipates that in multiple defendant cases, it may be necessary to
personalize the essential elements instructions to maintain correct identity of defendants
and defenses.

ANNOTATIONS
|. GENERAL CONSIDERATION.
Criminal Code. - See 30-1-1 NMSA 1978 and notes thereto.

Purpose of instruction is to enlighten jury, and an instruction which is confusing,
rather than enlightening, is properly refused. State v. Kraul, 90 N.M. 314, 563 P.2d 108
(Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

The purpose of an instruction is to enlighten a jury. It should call to the jury's attention
specific issues which must be determined and should contain only statements of law to
be applied in the determination of such issues. State v. Selgado, 76 N.M. 187, 413 P.2d
469 (1966).

Court of appeals not to abolish instruction. - The court of appeals is to follow
precedents of the supreme court; it is not free to abolish instructions approved by the
supreme court, although in appropriate situations it may consider whether the supreme
court precedent is applicable. State v. Scott, 90 N.M. 256, 561 P.2d 1349 (Ct. App.),
cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Party entitled to instruction where evidence supports theory of case. - A party is
entitled to an instruction on his theory of the case only when there is evidence which will
reasonably tend to support his theory. State v. Rodriguez, 84 N.M. 60, 499 P.2d 378
(Ct. App. 1972); State v. Armstrong, 85 N.M. 234, 511 P.2d 560 (Ct. App.), cert. denied,
85 N.M. 228, 511 P.2d 554 (1973).

A jury may not be permitted to return a verdict of guilty for the commission of a
particular crime when there is no evidence that such a crime was committed, and, thus,
the only instructions which should be submitted to the jury are those that are based on
legitimate evidence. Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).

Instructions should be confined to issues upon which testimony was given at trial. State
v. Hollowell, 80 N.M. 756, 461 P.2d 238 (Ct. App. 1969).



The defendant is entitled to an instruction on his theory of the case if the evidence
reasonably supports his theory. State v. Selgado, 76 N.M. 187, 413 P.2d 469 (1966);
State v. Parker, 80 N.M. 551, 458 P.2d 803 (Ct. App.), cert. denied, 80 N.M. 607, 458
P.2d 859 (1969); State v. Sweat, 84 N.M. 122, 500 P.2d 207 (Ct. App. 1972); State v.
Mireles, 84 N.M. 146, 500 P.2d 431 (Ct. App. 1972).

The court is not required to charge the jury on the defendant's theory of the case unless
it is supported by substantial evidence. State v. Mosley, 75 N.M. 348, 404 P.2d 304
(1965).

Where there is evidence presented which supports a defendant's theory of his defense
which, if proved, would require acquittal, or a reduction in the degree of crime, it is error
to refuse to instruct on such position. State v. Ortega, 77 N.M. 7, 419 P.2d 219 (1966).

Court must instruct jury in degrees of crime charged when there is evidence in the
case tending to sustain such degrees. State v. Ulibarri, 67 N.M. 336, 355 P.2d 275
(1960).

Instruction which assumes that offense charged has been committed is
erroneous. The same is true of an instruction which assumes issues for the jury such
as the accused's guilt or that he committed the act charged in the indictment. State v.
Hatley, 72 N.M. 280, 383 P.2d 247 (1963).

Instructions should be read as a whole and where other instructions adequately
cover the law, refusal to give a separate instruction is not error. State v. Beal, 86 N.M.
335, 524 P.2d 198 (Ct. App. 1974).

Instructions are to be considered as a whole and, applying this rule, particular
expressions should be treated as qualified by the context of other instructions. McBee v.
Atchison, T. & S.F. Ry., 80 N.M. 468, 457 P.2d 987 (Ct. App. 1969).

Instruction must be considered in light of all other instructions given to see
whether the vice of the erroneous instruction is perhaps tempered or modified. State v.
Hatley, 72 N.M. 280, 383 P.2d 247 (1963).

It is error to single out one instruction for undue emphasis. State v. Lindwood, 79
N.M. 439, 444 P.2d 766 (Ct. App. 1968).

Handwritten part of instruction valid. - The defendant's objection to the handwritten
part of the instruction for the reason that it calls attention to the fact that he is charged
with other sales or other crimes in the same information, and because the handwritten
part calls attention to the fact that there are other counts in the information, was held
invalid, as the handwritten portion was added to make the record clear as to which
count had been tried. State v. Herrera, 82 N.M. 432, 483 P.2d 313 (Ct. App.), cert.
denied, 404 U.S. 880, 92 S. Ct. 217, 30 L. Ed. 2d 161 (1971).



Instruction to be proper statement of law. - If error is to be claimed concerning a
court's failure to give a requested instruction to a jury, such an instruction must be
proper statement of the law. State v. Wilson, 85 N.M. 552, 514 P.2d 603 (1973).

Instructions which substantially follow language of statute are sufficient. State v.
Lopez, 80 N.M. 599, 458 P.2d 851 (Ct. App.), cert. denied, 80 N.M. 607, 458 P.2d 859
(1969); 398 U.S. 942, 90 S. Ct. 1860, 26 L. Ed. 2d 279 (1970); State v. Baca, 85 N.M.

55, 508 P.2d 1352 (Ct. App. 1973).

It is not error to refuse requested instruction which is misstatement of law. State
v. Dutchover, 85 N.M. 72, 509 P.2d 264 (Ct. App. 1973); State v. Robertson, 90 N.M.
382, 563 P.2d 1175 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Instructing jury by reference to indictment is improper. State v. Kendall, 90 N.M.
236, 561 P.2d 935 (Ct. App.), aff'd in part, rev'd in part, 90 N.M. 191, 561 P.2d 464
(1977).

It would have been improper to instruct the jury by a reference to the indictment. State
v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App. 1977).

Instructions are sufficient if, considered as a whole, they fairly present the issues and
the applicable law. State v. Rhea, 86 N.M. 291, 523 P.2d 26 (Ct. App.), cert. denied, 86
N.M. 281, 523 P.2d 16 (1974).

Where the instructions, when read and considered as a whole, fairly and correctly state
the law applicable to the facts in this case, nothing more is required. State v. Weber, 76
N.M. 636, 417 P.2d 444 (1966); State v. McFerran, 80 N.M. 622, 459 P.2d 148 (Ct.
App.), cert. denied, 80 N.M. 731, 460 P.2d 261 (1969); State v. Rushing, 85 N.M. 540,
514 P.2d 297 (1973).

Instructions given out of sequence proper under certain circumstances. -
Although the rule provides the judge shall charge the jury before argument of counsel,
this rule is not without exception. It is well recognized in New Mexico that instructions
may properly be given out of sequence under certain circumstances. For example a so-
called "shotgun" or supplemental instruction given after the jury had retired to their
deliberations was approved in Garcia v. Sanchez, 68 N.M. 394, 362 P.2d 779 (1961),
and instructions in response to jury questions have likewise been approved. State v.
Lindwood, 79 N.M. 439, 444 P.2d 766 (Ct. App. 1968).

Adoption of the rule providing for the instruction of the jury prior to the argument of
counsel was not intended as an invariable rule to be administered in such a manner as
to deprive the trial judge of his right to give additional instructions where the situation
warrants such action. State v. Lindwood, 79 N.M. 439, 444 P.2d 766 (Ct. App. 1968).

And does not, of itself, establish prejudice. - The appellant has the burden of
demonstrating that he was prejudiced by the claimed error, and the mere fact that an



instruction is given out of the ordinary sequence, even in plain contravention of the
statute, does not of itself establish prejudice. State v. Lindwood, 79 N.M. 439, 444 P.2d
766 (Ct. App. 1968).

Proper jury instruction prevents mistrial because of prejudicial juror response. -
The denial of a mistrial was not error where the prejudicial response of a prospective
juror to the questions posed by the court on voir dire was unexpended and unsolicited,
the court promptly offer to admonish the jury panel to disregard the remark, the juror's
statement was susceptible to being cured by an admonition or cautionary instruction,
each juror was initially instructed, pursuant to this jury instruction, to exercise his
judgment "without regard to any bias or prejudice that you may have," and the jury
returned verdicts acquitting the defendant of two charges, evidencing the fact that they
acted conscientiously and impartially. State v. Gardner, 103 N.M. 320, 706 P.2d 862
(Ct. App.), cert. denied, 103 N.M. 287, 705 P.2d 1138 (1985).

Principal object of requiring judge to mark on instructions "given" or "refused”
was to avoid any subsequent dispute or doubt as to what instructions were given, and
where the instructions were refused and so marked by the judge with the statement of
the grounds for refusal, there was a substantial compliance with the section. Territory v.
Baker, 4 N.M. 236, 13 P. 30 (1887).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial § 1242.

Duty in instructing jury in criminal prosecution to explain and define offense charged,
169 A.L.R. 315.

Propriety and effect, in criminal case, of use of alias of accused in instructions to jury,
87 A.L.R.2d 1217.

Indoctrination by court of persons summoned for jury service, 89 A.L.R.2d 197.

Additional instruction to jury after submission of felony case in accused's absence, 94
A.L.R.2d 270.

Propriety and effect of juror's discussion of evidence among themselves before final
submission of criminal case, 21 A.L.R.4th 444.

Propriety of juror's tests or experiments in jury room, 31 A.L.R.4th 566.

Communication between court officials or attendants and jurors in criminal trial as
ground for mistrial or reversal - post-Parker cases, 35 A.L.R.4th 890.

Juror's reading of newspaper account of trial in state criminal case during its progress
as ground for mistrial, new trial, or reversal, 46 A.L.R.4th 11.

23A C.J.S. Criminal Law § 1194,



IIl. ELEMENTS OF CRIME.

Failure to instruct on essential crime elements is jurisdictional. - State v. Montoya,
86 N.M. 155, 520 P.2d 1100 (Ct. App. 1974).

A jury must be instructed on the essential elements of the crime charged, and failure so
to do is fundamental error because the error is jurisdictional and thus not harmless.
State v. Kendall, 90 N.M. 236, 561 P.2d 935 (Ct. App.), aff'd in part, rev'd in part, 90
N.M. 191, 561 P.2d 464 (1977).

All elements need not be in same instruction. - Instructions are to be considered as
a whole, and all elements of the offense need not be contained in one instruction. State
v. Puga, 85 N.M. 204, 510 P.2d 1075 (Ct. App. 1973).

Instruction to be used without substantive modification. - When a uniform jury
instruction is provided for the elements of a crime, generally that instruction must be
used without substantive modification. Jackson v. State, 100 N.M. 487, 672 P.2d 660
(1983).

Error to alter uniform jury instruction on crime's elements. - When a uniform jury
instruction is provided for the elements of a crime, it is error to alter the instruction. State
v. Jackson, 99 N.M. 478, 660 P.2d 120 (Ct. App.), rev'd on other grounds, 100 N.M.
487, 672 P.2d 660 (1983).

Time limitation instruction generally required. - Generally, the time limitation
instruction is a necessary part of the instructions; however, where the uncontradicted
evidence shows the offenses were committed within the time limitation, the instruction
stating the time limitation is not a required instruction, but giving it is not error. State v.
Salazar, 86 N.M. 172, 521 P.2d 134 (Ct. App. 1974).

Jury's consideration limited to date charged. - Although it is not error to instruct the
jury that it must find that the crime occurred within the applicable statute of limitations, it
is error not to limit the jury's consideration to the date charged in the information. State
v. Foster, 87 N.M. 155, 530 P.2d 949 (Ct. App. 1974).

[ll. FAILURE TO INSTRUCT.

In the case of failure to instruct, correct written instruction must be tendered.
State v. Kraul, 90 N.M. 314, 563 P.2d 108 (Ct. App.), cert. denied, 90 N.M. 637, 567
P.2d 486 (1977).

The failure to instruct upon a specific defense cannot be complained of unless the
defendant has tendered a proper instruction on the issue. State v. Selgado, 76 N.M.
187, 413 P.2d 469 (1966); State v. Ramirez, 79 N.M. 475, 444 P.2d 986 (1968).



Oral request for written instruction avoids injustice. - While there was a failure to
comply with the provisions requiring requested instructions to be in writing, an oral
request served the purpose of the rule, where it served to alert the mind of the judge
that he was about to fall into error and afford him an opportunity if necessary to correct
it, to avoid the injustice which might otherwise result. State v. Reed, 62 N.M. 147, 306
P.2d 640 (1957).

Requested instruction refused where covered by others. - A refusal by the trial
court to give requested instructions on matters adequately covered by those given is not
error. State v. Zarafonetis, 81 N.M. 674, 472 P.2d 388 (Ct. App.), cert. denied, 81 N.M.
669, 472 P.2d 383 (1970).

Where the court's instructions fully covered the law of the case and the requested
instructions tended to unduly emphasize the defendant's theory of the case, the court
does not err in refusing the defendant's instructions. State v. White, 77 N.M. 488, 424
P.2d 402 (1967).

The instructions are to be considered as a whole and it is not error to refuse a
requested instruction, even though it states a correct principal applicable to the case, if
it has been covered by other instructions given. State v. Ramirez, 79 N.M. 475, 444
P.2d 986 (1968).

Where every element of the defendant's requested instruction was covered in the
instruction given by the court, it was not error to refuse the requested instruction. State
v. McFerran, 80 N.M. 622, 459 P.2d 148 (Ct. App.), cert. denied, 80 N.M. 731, 460 P.2d
261 (1969); State v. Coulter, 84 N.M. 647, 506 P.2d 804 (Ct. App. 1973); State v.
Mazurek, 88 N.M. 56, 537 P.2d 51 (Ct. App. 1975).

Misleading instruction properly refused. - Where the defendant's requested
instruction concerning the inherent improbability of evidence was not clear and did not
make plain to the jury how it could apply because it did not define the terms used in the
instruction, the requested instruction was misleading and the trial court properly refused.
State v. Soliz, 80 N.M. 297, 454 P.2d 779 (Ct. App. 1969).

The introduction of extraneous matter into instructions which may mislead the jury or
divert its mind from a consideration of the evidence pertinent to the real issues tends to
mislead the jury into the belief that these other issues are before it and may cause it to
bring in an improper verdict. In such cases, the instructions are erroneous and
prejudicial. State v. Salazar, 58 N.M. 489, 272 P.2d 688 (1954).

IV. APPEALS.

Tender of instructions required. - Where the defendant had no objection to jury
instructions given, and did not tender an instruction, he did not preserve the error for
review. State v. McAfee, 78 N.M. 108, 428 P.2d 647 (1967); State v. Rodriquez, 81
N.M. 503, 469 P.2d 148 (1970); State v. Noble, 90 N.M. 360, 563 P.2d 1153 (1977).



Where no instructions were tendered by the appellant, those points relied upon for
reversal for failure to instruct are not properly preserved for review. State v. Gutierrez,
79 N.M. 732, 449 P.2d 334 (Ct. App. 1968), cert. denied, 80 N.M. 33, 450 P.2d 633
(1969).

Where the defendant did not object to a faulty instruction, nor tender a correct written
instruction, such error was not preserved for review and does not constitute
fundamental error. State v. Jaramillo, 85 N.M. 19, 508 P.2d 1316 (Ct. App.), cert.
denied, 85 N.M. 5, 508 P.2d 1302, 414 U.S. 1000, 94 S. Ct. 353, 38 L. Ed. 2d 236
(1973).

Where a defendant fails to comply with the rule that he point out the errors committed or
fails to tender a proper instruction, he is precluded from contending that the court fell
into error in making the instruction given. State v. Smith, 51 N.M. 328, 184 P.2d 301
(1947); State v. White, 58 N.M. 324, 270 P.2d 727 (1954).

Where the trial court fails to instruct on a certain subject, the tendering of a correct
instruction is sufficient to preserve error; but to preserve error where the court has given
an erroneous instruction, the specific vice must be pointed out to the trial court by a
proper objection thereto and a correct instruction tendered. Beal v. Southern Union Gas
Co., 66 N.M. 424, 349 P.2d 337 (1960).

Where the defendant did not submit a cautionary instruction in compliance with former
Rule 51, N.M.R. Civ. P., the issue cannot be first raised on appeal. State v. Paul, 83
N.M. 619, 495 P.2d 797 (Ct. App. 1972).

Objection required. - Where no objection was made by the defendant to the giving of
any certain instructions, he could not be heard to complain on appeal, even if the
appellate court were to concede there was error in the instructions as claimed. State v.
Lujan, 82 N.M. 95, 476 P.2d 65 (Ct. App. 1970); State v. Tucker, 86 N.M. 553, 525 P.2d
913 (Ct. App.), cert. denied, 86 N.M. 528, 525 P.2d 888 (1974).

The question of an alleged error in the instructions cannot be raised in the supreme
court if the trial court's attention was not called thereto. State v. Lopez, 46 N.M. 463,
131 P.2d 273 (1942).

Where there was neither a jurisdictional defect nor fundamental error in the instructions,
nor was the asserted inadequacy called to the attention of the trial court, the asserted
error was not preserved for review. State v. Moraga, 82 N.M. 750, 487 P.2d 178 (Ct.
App. 1971); State v. Urban, 86 N.M. 351, 524 P.2d 523 (Ct. App. 1974).

Where the defendant's complaint concerning the wording which submitted an issue was
not raised in the trial court, no issue as to the awkward wording was presented to the
trial court as required under former Rule 41, N.M.R. Crim. P. State v. Whiteshield, 91
N.M. 96, 570 P.2d 927 (Ct. App.), cert. denied, 91 N.M. 4, 569 P.2d 414 (1977).



The failure to object to instruction waives any errors or defects in the instructions. State

v. Hatley, 72 N.M. 280, 383 P.2d 247 (1963); State v. Minor, 78 N.M. 680, 437 P.2d 141
(1968); State v. Lopez, 80 N.M. 599, 458 P.2d 851 (Ct. App.), cert. denied, 80 N.M. 607,
458 P.2d 859 (1969); 398 U.S. 942, 90 S. Ct. 1860, 26 L. Ed. 2d 279 (1970).

A litigant may not sit by and see the trial court about to give an erroneous instruction
and one that is contrary to his theory of the case without objecting and pointing out the
vice thereof, and then claim error for failing to adopt his contrary instruction. This rule is
the same in civil and criminal cases. State ex rel. State Hwy. Comm'n v. Weatherly, 67
N.M. 97, 352 P.2d 1010 (1960).

Where the defendant failed to request in the trial court that the instructions be amplified
or further define "intent” and "knowledge," he may not raise the issue as to additional
instructions in the appellate court. State v. Gonzales, 86 N.M. 556, 525 P.2d 916 (Ct.
App. 1974).

The defendant's contention that a handwritten notation violates that portion of former
Rule 51(2)(g), N.M.R. Civ. P., which stated "no instruction which goes to the jury room
shall contain any notation” was not presented to the trial court for its ruling and therefore
was not before the appellate court for review. State v. Herrera, 82 N.M. 432, 483 P.2d
313 (Ct. App.); 404 U.S. 880,92 S. Ct. 217, 30 L. Ed. 2d 161 (1971).

Motion for new trial. - Alleged errors in the trial court's instructions, not called to that
court's attention by a motion for new trial, will not be considered on appeal. Territory v.
Harwood, 15 N.M. 424, 110 P. 556, 29 L.R.A. (n.s.) 504 (1910).

Requested instructions part of bill of exceptions. - Requested instructions which
were refused in a criminal case should have been made a part of the record by the bill
of exceptions. United States v. Sena, 15 N.M. 187, 106 P. 383 (1909); 195 F. 244 (8th
Cir. 1912).

CHAPTER 1
GENERAL INSTRUCTIONS

PART A

GENERAL EXPLANATORY MATTERS
BEFORE AND DURING

TRIAL

14-101. Explanation of trial procedure.l



LADIES AND GENTLEMEN:
This is a criminal case commenced by the state against the

defendant (name of defendant). The defendant
is charged with (common name of crime) [in
Count 1] [and (common name of crime) in Count
2, etc.] of . [Each count is a separate
crime.] The defendant is presumed to be innocent. The state has

the burden to prove beyond a reasonable doubt that the defendant
is guilty. What I will say now is an introduction to the trial
of this case.

A criminal trial generally begins with the lawyers telling
you what they expect the evidence to show. Next, the evidence
will be presented to you. The evidence will be the testimony of
witnesses, exhibits and any facts agreed to by the lawyers.
After you have heard all the evidence, I will instruct you on
the law. The lawyers will argue the case, and then you will
retire to the jury room to arrive at a verdict.

Your purpose as jurors is to find and determine the facts in
this case from the evidence. It is my duty to decide what
evidence you may consider.

It is the duty of a lawyer to object to evidence the lawyer
believes may not be proper, and you must not hold such objection
against the state or the defendant. I will sustain objections if
it is improper for you to consider the evidence. If I sustain an
objection to evidence, you must not consider such evidence nor
may you consider any evidence which I have told you to
disregard. You must not speculate about what would be the answer
to a question which I rule cannot be answered.

It is for you to decide whether the witnesses know what they
are talking about and whether they are being truthful. You may
give the testimony of any witness whatever weight you believe it
merits.

You must decide the case solely upon the evidence received
in court. You must not consider anything you may have read or
heard about the case outside the courtroom. During the trial and
your deliberations, you must avoid news accounts of the trial,
whether they be on radio or television or in the newspaper or
other written publications. You must not visit the scene of the
incident on your own. You cannot make experiments with reference
to the case.

Until you retire to deliberate the case, you must not
discuss this case or the evidence with anyone, even with each
other. It is important that you keep an open mind and not decide
any part of the case until the entire case has been completed
and submitted to you. Your special responsibility as jurors
demands that throughout this trial you exercise your judgment
impartially and without regard to any biases or prejudices that



you may have.

[You are not permitted to take notes during the trial. In
your deliberations you must rely on your individual memories of
the evidence in the case.]2

[You are permitted to take notes during trial, and the court
will provide you with note taking material if you wish to take
them. However, if you choose to take notes, be sure that your
note taking does not interfere with your listening to and
considering all the evidence. It is difficult to take notes and
at the same time pay attention to what a witness is saying. In
your deliberations you should rely on your own memory of the
evidence rather than on the written notes of another juror. Do
not take your notes with you at the end of the day or discuss
them with anyone before you begin your deliberations.]3

If an exhibit is admitted in evidence, you should examine it
yourself and not talk about it with other jurors until you
retire to deliberate.

Ordinarily the attorneys will develop all pertinent
evidence. It is the exception rather than the rule that an
individual juror will find himself or herself with a question
unanswered after the testimony is presented. However, should
this occur, you may write out the question and ask the bailiff
to hand it to me. Your name as juror should appear below the
question. I must first pass upon the propriety of the question
before it can be asked in open court. The question will be asked
if I deem the question to be proper.

No statement, ruling, remark or comment which I make during
the course of the trial is intended to indicate my opinion as to
how you should decide the case or to influence you in any way.
At times I may ask questions of witnesses. If I do, such
questions do not in any way indicate my opinion about the facts
or indicate the weight I feel you should give to the testimony
of the witness.

The prosecuting attorney will now make an opening statement
if [he] [she] desires. The defendant's attorney may make an
opening statement if [he] [she] desires or may wait until later
in the trial to do so.

What is said in the opening statement is not evidence. The
opening statement is simply the lawyer's opportunity to tell you

what [he] [she] expects the evidence to show.
USE NOTE
1. For use after the jury is sworn and before opening

statements. This instruction does not go to the jury room.



2. This instruction leaves it to the discretion of the trial
judge as to whether or not jurors will be permitted to take
notes during the trial.

3. If the court permits the taking of notes, the court must
instruct the bailiff to pick up and destroy all notes at the
conclusion of all jury deliberations.

[As amended, effective September 1, 1988; January 1, 1994; July 1, 1998.]
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Absent a requirement that instructions must be given prior to the introduction of
evidence, the court has discretion to refuse to give any instructions until the traditional
point in the trial. State v. Wesson, 83 N.M. 480, 493 P.2d 965 (Ct. App. 1972). See
Rules of Criminal Procedure, Rule 5-607 - Order of trial. The adoption of these
instructions and the amendment to Rule 5-607 of the Rules of Criminal Procedure
provides the mandatory requirement for some instructions at the start of the trial.

The adoption of preliminary instructions in New Mexico Uniform Jury Instructions Civil
provides the New Mexico precedent for these instructions. Giving the jury a legal and
procedural framework prior to the presentation of the evidence has been suggested by
various experts on criminal jury trials. See, e.g., Prettyman, Jury Instructions - First or
Last?, 46 A.B.A.J. 1066 (1960); cf. American Bar Association, Standards Relating to
Trial by Jury, 88 3.1 and 4.6(d) (1968).

UJI 14-101 was amended in 1982 to include a general instruction to the jurors relating
to the avoidance of news accounts of the trial during its progress. See State v. Perea,
95 N.M. 777, 626 P.2d 851 (Ct. App.), cert. denied, 96 N.M. 17, 627 P.2d 412 (1981).

ANNOTATIONS
|. GENERAL CONSIDERATION.

The 1988 amendment, effective for cases filed in the district courts on or after
September 1, 1988, in the ninth paragraph, deleted "representing the various parties in
the lawsuit" following "Ordinarily the attorneys" in the first sentence, substituted "hand it
to me" for "hand it to the court” in the second sentence, "I must"” for "the court must" in
the next-to-last sentence, and "if | deem" for "if the court deems" in the last sentence;
and, in the last paragraph, substituted "what he expects the evidence to show" for "what
he intends to prove".

The 1994 amendment, effective January 1, 1994, inserted the last sentence in the
second paragraph, deleted "The evidence will be the testimony of witnesses, exhibits
and any facts agreed to by the lawyers" from the end of the third paragraph, deleted
"You must rely upon your individual memories of the evidence in the case" from the end



of the eighth paragraph, added the ninth paragraph which leaves it to the discretion of
the trial judge as to whether or not jurors will be permitted to take notes, and inserted
"[she]" following "[he]" in the thirteenth and fourteenth paragraphs.

The 1998 amendment, effective for criminal cases filed on and after July 1, 1998, in the
first paragraph, substituted "is" for "has been" in the first sentence, deleted "charge of a"
in the second sentence, deleted "has pleaded 'not guilty' and" in the third sentence, and
substituted "to prove" for "of proving the guilt of the defendant” and added "that the
defendant is guilty" in the fourth sentence; in the second paragraph, substituted "Next"
for "Then" in the second sentence; in the third paragraph, substituted "you may
consider" for "will be admitted for your consideration"; in the fourth paragraph,
substituted "hold such objection” for "be prejudiced" and deleted "because of such
objections" in the first sentence, and substituted "it is" for "I conclude that it would be
legally" and "the" for "such" in the second sentence; added the second sentence in the
eighth paragraph; and in the ninth paragraph, inserted "and the court will provide you
with note taking material if you wish to take them" in the first sentence, substituted "note
taking" for "taking of notes" in the second sentence, and rewrote the third sentence.

Jurors are to be informed as to the position occupied by the district attorney, as well
as that occupied by defense counsel, and they are instructed as to the presumption of
innocence with which the accused is clothed, the burden which the state must bear in
securing a conviction, that a verdict of conviction must find support in the facts as found
by them from the evidence and that statements of counsel are not evidence. State v.
Polsky, 82 N.M. 393, 482 P.2d 257 (Ct. App.), cert. denied, 82 N.M. 377, 482 P.2d 241
(1971), 404 U.S. 1015, 92 S. Ct. 688, 30 L. Ed. 2d 662 (1972).

Court of appeals will assume the jury followed the court's instruction based on
this section. State v. Stallings, 104 N.M. 660, 725 P.2d 1228 (Ct. App. 1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Unauthorized view of premises by juror or
jury in criminal case as ground for reversal, new trial, or mistrial, 50 A.L.R.4th 995.

Taking and use of trial notes by jury, 36 A.L.R.5th 255.
[I. EVIDENCE FOR CONSIDERATION.

Court cannot take judicial notice of facts. - Where the defendant cites neither
medical nor legal authority to support a requested instruction, and further, a medical
witness refuses to substantiate the defendant's theory proposed by the instruction, the
court cannot take judicial notice of the fact and properly refuses the instruction. State v.
Lucero, 82 N.M. 367, 482 P.2d 70 (Ct. App. 1971).

Magnifying glass in jury room proper. - Enhancement of the jury's visual acuity
through use of a magnifying glass is not experimentation unless there is some indication
that the magnification produced additional evidence. State v. Griffin, 116 N.M. 689, 866
P.2d 1156 (1993).



[ll. CONDUCT OF JURY.

Violation of court's admonition not to discuss case not assumed. - The appellate
court will not assume that the jury has violated the trial court's admonition not to discuss
the case, absent proof or allegation of a violation. State v. Doe, 99 N.M. 456, 659 P.2d
908 (Ct. App. 1983).

IV. STATEMENTS BY COURT.

Court not to comment on evidence. - In a jury trial, the court must not in any manner
comment upon the weight to be given certain evidence or indicate an opinion as to the
credibility of a witness, but it is not error to advise a witness outside the presence of the
jury of the consequences of perjury or to caution him about testifying truthfully, when the
need arises because of some statement or action of the witness. State v. Martinez, 99
N.M. 48, 653 P.2d 879 (Ct. App. 1982).

Instruction may avoid prejudicial, evidentiary error. - The trial court can properly
instruct or admonish the jury concerning an evidentiary matter in an effort to avoid
prejudice. State v. Hogervorst, 90 N.M. 580, 566 P.2d 828 (Ct. App.), cert. denied, 90
N.M. 636, 567 P.2d 485 (1977).

Admonition to jury generally cures prejudicial question. - There are instances
where the asking of a question is so prejudicial that an admonition to the jury to
disregard the question is insufficient to cure the prejudicial effect. Generally, however,
when the question is not answered and the jury is admonished to disregard the
guestion, any prejudicial effect is cured. State v. McFerran, 80 N.M. 622, 459 P.2d 148
(Ct. App.), cert. denied, 80 N.M. 731, 460 P.2d 261 (1969).

Instruction that defendant on his own request may testify in his own behalf, but
his failure to testify shall create no presumption against him, although it may be the
subject of comment or argument, is not error. State v. Sandoval, 76 N.M. 570, 417 P.2d
56 (1966).

Court statements during trial may be insufficient to rectify possible error. - The
provision of this instruction concerning statements made by the court during trial is not
sufficient to rectify the possibility of error resulting from irrelevant questions by the court
that might influence the jury's verdict. State v. Caputo, 94 N.M. 190, 608 P.2d 166 (Ct.
App. 1980).

Curative instruction held to have eradicated any prejudice which may have
existed. See State v. Shoemaker, 97 N.M. 253, 638 P.2d 1098 (Ct. App. 1981).

14-102. Explanation; presentation of evidence.

The state will now present its evidence.



After the state has presented its evidence, the defendant may present evidence but is
not required to do so because the burden is always on the state to prove the
defendant's guilt beyond a reasonable doubt.

USE NOTE

1. For use before the introduction of any evidence. This instruction does not go to the
jury room.

*khkkkkhkhkkkhkkhkkkhkkhkkrkhkhkkk*k
See committee commentary under UJI 14-101.

ANNOTATIONS
Instructions need not be given before introduction of evidence. - This provision
does not mean that instructions must be given in a criminal case before the introduction
of evidence or at any time prior to completion of the evidence. State v. Wesson, 83 N.M.
480, 493 P.2d 965 (Ct. App. 1972).
Am. Jur. 2d, A.L.R. and C.J.S. references. - 75 Am. Jur. 2d Trial 8§ 321 et seq.

23A C.J.S. Criminal Law 88 1087, 1088.

14-103. Explanation; instructions.1

You have heard all the evidence. It is now my duty to tell you the law that you must
follow in this case.

USE NOTE
1. For use after the close of the evidence. This instruction does not go to the jury room.
Kok kkkkkkkkkkkkkk ok k k
See committee commentary under UJIl 14-101.
ANNOTATIONS

Both the defendant and the state have a duty to tender correct instructions to the
trial court. Jackson v. State, 100 N.M. 487, 672 P.2d 660 (1983).

Duty to instruct on all essential questions. - The trial court has a duty to instruct the
jury on all questions of law essential for a conviction of the crime with which the
defendant is charged. Jackson v. State, 100 N.M. 487, 672 P.2d 660 (1983).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 75A Am. Jur. 2d Trial 8§ 1077, 1079.

23A C.J.S. Criminal Law § 1186.
14-104. Explanation; closing argument.1

Now the lawyers will argue the case. What is said in the arguments is not evidence. It is
an opportunity for the lawyers to discuss the evidence and the law as | have instructed
you. The state has the right to argue first; the defense may then argue; the state may
then reply.

USE NOTE

1. For use before closing argument. This instruction does not go to the jury room. In a
capital case it is proper for the state in its closing remarks to tell the jury that the state
will not seek the death penalty.

khkkkkkFrkhhkhkkkk kKKK khx

See committee commentary under UJI 14-101.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75A Am. Jur. 2d Trial 88§ 495, 496, 535 to
538, 540.

Right of accused to additional argument on matters covered by amended or additional
instructions, 15 A.L.R.2d 490.

23A C.J.S. Criminal Law § 1089.

14-105. Explanation; exhibit admitted.1

I have admitted ....... (name of exhibit) into evidence as
anexhibit [and you may examine it].2

With regard to this
..................................................... (name of
exhibit) and any otherexhibits that may be admitted into
evidence during the trial, you should consider it in determining
the facts.

Just as with oral testimony, you may give any exhibit such
weight and value as you think it deserves in helping you to
decide what happened in this case.

USE NOTE



1. If requested, this instruction should be given at least once at the appropriate time.
Otherwise, it may be used at the court's discretion. This instruction does not go to the

jury room.
2. Use only if the exhibit is such that it can be passed to the jury.
Kok ok kK k kk ok ok kA Kk ok k
See committee commentary under UJI 14-101.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial 8§ 1666.

23A C.J.S. Criminal Law § 1243.

14-106. Explanation; conference at bench.1

The lawyers will approach the bench so that we may discuss some matters out of your
hearing.

It is the lawyers' duty to offer evidence they believe proper and to object to evidence
they believe improper. It is my duty to decide what evidence finally will be admitted for
your consideration.

It may be necessary for us to confer about this or other matters from time to time during
the trial. You must not speculate about what we are discussing.

[You may talk among yourselves, but please do not discuss the case.] 2

USE NOTE
1. If requested, this instruction should be given at least once at the appropriate time.
Otherwise, it may be used at the court's discretion. This instruction does not go to the
jury room.
2. This bracketed sentence may be given solely at the discretion of the court.
kkhkkkhkkkhkkhkkhkkkhkhkkhkhkkkk*k*kx
See committee commentary under UJI 14-101.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75 Am. Jur. 2d Trial § 184.



Failure or refusal of state court judge to have record made of bench conference with
counsel in criminal proceeding, 31 A.L.R.5th 704.

14-107. Explanation; jury excused.1

It is [again] 2 necessary to excuse you from the courtroom for a short while so that the
lawyers and | can discuss some matters out of your hearing.

You must not speculate about what we are saying. It is the lawyers' duty to offer
evidence they believe proper and to object to evidence they believe improper. You may
be sure that all the evidence that is proper for you to hear in this case will be presented
to you. Our conference now is to insure that no errors are made in the conduct of this
trial.

Please do not discuss the case.

USE NOTE
1. If requested, this instruction should be given at least once at the appropriate time.
Otherwise, it may be used at the court's discretion. This instruction does not go to the

jury room.

2. For use for subsequent excusals. It is not necessary to read the instruction verbatim
every time the jury is excused.

*kkkhkkhkkhkhkhkirkhkkkkhkhkk*k*k
See committee commentary under UJI 14-101.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23A C.J.S. Criminal Law § 1351.

14-108. Explanation; closing argument; improper argument on
meaning of words contained in instructions but not defined.1

The [word] [language] .......... 2 is not defined in the

instruction because a definition was not considered to be
necessary.

During your deliberation, if you have a question as to the meaning of the [word]
[language], you may make a written request for a definition and | will give you one.3

USE NOTE



1. For use during closing argument when counsel misstates the law concerning the
meaning of a word or words not defined in the instructions. It may be given orally during
closing argument or in writing after closing arguments. It may be given at the request of
a party objecting to the argument, and may be given on the court's own motion.

2. Indicate the word or language, the meaning of which is in dispute.

3. Upon receipt of a request from the jury, use a UJI definition instruction if one is
appropriate. If there is no appropriate UJI definition, use a dictionary definition if it
correctly states the law and resolves the dispute. Otherwise, draft an instruction.

EE R S B S S b i S S S S

This instruction is designed to correct erroneous or improper jury argument involving a
misstatement of the law. The UJI avoids definitions of words or terms which have an
ordinary or common meaning. The UJI style may result in erroneous or misleading
argument, because counsel may vary the law of the case simply by arguing that a word
or phrase has a different meaning.

The General Use Note prohibits the alteration of an essential elements instruction, but
the giving of a definition upon request of the jury does not constitute such an alteration.

If the jury is not given a definition, it is liable to accept erroneous arguments of counsel
as to the meaning of disputed words or phrases. This instruction in effect tells the jury
that counsel is misstating the law, and invites a request for a definition. Postponing the
definition until it is requested will give the court ample time to select the correct
definition, and will result in less interruption of the argument.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23A C.J.S. Criminal Law § 1116.

14-109. Explanation; cameras in courtroom.1

Cameras are allowed in the courts of this state under certain guidelines. In order not to
distract you, they will be located in designated areas of this courtroom. In the event any
member of the jury is distracted by any member of the news media, you should
immediately advise this court.

The news media has been instructed not to film this jury or any member of this jury
whether in the courtroom or outside the courtroom.

The cameras may be allowed to photograph the testimony of certain witnesses and not
others or only portions of the testimony of some withesses. You are not to draw any
inferences or conclusions whatsoever from this fact.



USE NOTE

1. If requested, this instruction may be given at least once at the appropriate time
whenever cameras are present in the courtroom. Otherwise, it may be used in the
court's discretion. This instruction does not go to the jury room.

kkkkhkkkkhkkhkkkkhkkkhkkhkkh*k*k

See Canon 21-800 of the Code of Judicial Conduct for the guidelines for broadcasting,
televising, photographing and recording of court proceedings.

In Chandler v. Florida, 449 U.S. 560, 574-5 (1981), the U.S. supreme court stated:

An absolute constitutional ban on broadcast coverage of trials cannot be justified simply
because there is a danger that, in some cases, prejudicial broadcast accounts of pretrial
and trial events may impair the ability of jurors to decide the issue of guilt or innocence
uninfluenced by extraneous matter.

The justices concentrated much discussion on the psychological impact on the
defendant, witness, attorneys and judges of having cameras in the courtroom. However,
they concluded that this impact cannot be, in all cases, said to be strong enough to
violate due process. There must be a specific showing that "the media's coverage of
[the] case - printed or broadcast - compromised the ability of the jury to judge [the
defendant] fairly."” Id. at 581.

ANNOTATIONS

Cross-references. - As to disqualification of judge in proceedings where his impatrtiality
might be questioned, see Code of Judicial Conduct, Rule 21-400 NMRA.

14-110. Juror questionnaire.l

PART A: JUROR QUALIFICATION AND QUESTIONNAIRE FORM
Dear Prospective Juror:

Please answer each of the following questions as fully and
accurately as possible. Your answers to the questions asked on
this page shall be used only by court personnel and shall not be
available to the attorneys or parties in the cases for which you
are being considered as a juror.

Your answers to the gquestions numbered 1 through 38 set
forth on the pages following this page will be given to the
parties and the court in any cases for which you are being
considered as a juror to aid them in selecting a Jjury. If you
do not understand a question, please indicate. If you do not
have enough room to give adequate explanation to your answer,
please use the space in question 38 for additional



information. If there is any question that you would rather
discuss with the judge and lawyers outside the presence of the
jury please indicate with an asterisk (*).
Thank you for your
cooperation.
Name:

Address:

Phone: (Home) (Business)

Do you wish to be compensated for your round trip mileage from
your home to the courthouse? ( ) Yes ( ) No If
yes, how many miles?

Are you employed by public schools, local government or the
State of New Mexico?

( ) Yes ( ) No
Are you a citizen of the United States? () Yes () No
What county do you live in?

Do you read, write, speak and understand the English

language? ( ) Yes ( ) No

Have you served as a juror within the past three years?
() Yes () No If yes, do you wish to be excused
at this time? ( ) Yes ( ) No

Have you ever been convicted of a felony? () Yes () No

If yes, please explain:

1. Name
2. Sex ( )Male ( ) Female
3. Date of birth
4. Place of birth
(city and state)
5. How long have you lived in New Mexico?

6. How long have you lived in this county?

7. Do you live in town? ( ) Yes ( ) No
If yes, give name of town and section or neighborhood you
live in



If no, give name of town nearest to your home and name of
neighborhood

What major intersection is near your home?

8. What other places (city, state or country) have you lived?

9. Marital status () Married ( ) Never married
( ) Separated ( ) Divorced ( ) Widowed
10. What is your ethnic background?

11. With regard to your residence, indicate whether you
() Own () Rent
12 Your occupation:

(If retired or unemployed, write retired or
unemployed and give your previous occupation.)
13. If currently employed outside the home:
Give name of employer and place of work

Length of time worked there:

Your job title and duties

About how many hours a week do you work?

What are your normal working hours?

14. Do you have a second job? ( ) Yes ( ) No
If yes, name of employer and place of work

Your job duties

15. What other types of jobs have you held as an adult?

16. How many years of schooling have you completed?

17. If you attended college or vocational school:
Major areas of study

What degrees or certificates did you earn?




18. If you have had military experience, give highest rank and
branch of service:

19. What religious, civic, social, union, professional,
fraternal, political or recreational organizations do you belong
to or participate in,
and what offices, if any, do you hold in these organizations?

20. What is your current voter registration?
() Republican ( ) Democrat ( ) Independent
( ) Not registered to vote ( ) No party selected
( ) Other (specify)
21. If you are married, spouse's full name

Spouse's occupation and employer

(If spouse is retired or unemployed, write retired or
unemployed and give previous occupation.)
22. Do you have any children or step children?
( ) Yes ( ) No If yes:
Child # 1: Sex Age Occupation

City lives in

Child # 2: Sex Age Occupation

City lives in

Child # 3: Sex Age Occupation

City lives in

Child # 4: Sex Age Occupation

City lives in

23. Have you ever appeared as a witness in any court

proceeding?
( ) Yes ( ) No
If yes, was this
a ( )Civil or ( )Criminal case?

What were the circumstances?



24 . Have you ever served as a
juror? ( )Yes ( )No If yes:
Year Court/Location Type of Case Were
you Foreperson?

Yes () No

- (
Yes () No

. (
Yes () No

25. Have you ever had an injury which required

hospitalization or extended medical care? () Yes ( )
No

If yes, what was the injury?

Did the injury cause you to lose time from work? ()
Yes () No
If yes, for how long?
Did you file an injury claim or lawsuit? () Yes () No
If yes, please explain

26. Have you or any member of your family ever filed a civil
lawsuit against someone? ( )Yes ( )No
If yes, please explain

27. Have you or any member of your family ever been sued?
() Yes ( ) No
If yes, please explain

28. Have you or any immediate family member, ever been an
agent, employee or representative of an insurance company?
() Yes () No

If yes, who and relationship to you

Name of company(s)

Position(s) held Dates of employment

29. Have you or any member of your immediate family been the
victim of a crime. ( ) Yes ( ) No
If yes, who was the victim?

What crime? When?
Was an arrest made? ( ) Yes ( ) No




30. Have you or any member of your immediate family been a
defendant in a criminal case? ( )Yes ( )No
If yes, who and relationship to you

Type of crime accused of committing?

Was there a conviction ( )Yes ( )No
31. Have you, any family member or any close friend ever been
an employee of or volunteer for any federal, state or local law
enforcement agency or ever worked in a jail, prison or detention
center? ( ) Yes ( ) No
If yes, who and relationship to you

Position held
Dates of employment Agency

32. Have you, any family member or any close friend ever
worked for a district attorney or other prosecuting attorney's
office? ( )Yes ( )No

If yes, who and relationship to you

Position held
Name of attorney and office

Dates of employment

33. Have you or any family member ever worked for any other
attorney or law office? ( )Yes ( )No
If yes, who and relationship to you

Position held
Name of attorney and office

Dates of employment

34. Have you or any family member ever been represented by an
attorney? ( ) Yes ( ) No
If yes, give name of attorney or law firm

35. Do you have a physical disability of which we need to be
aware? ( )Yes ( )No
If yes, 1s there any special equipment or services we can
provide to assist you during your jury service?
() Yes ( ) No
36. Are you presently taking medicine which may affect your
ability to serve as a juror? () Yes () No



If yes, please explain

37. Is there any reason you could not serve as a juror?
() Yes () No
If yes, please explain:

38. Use this space for any additional comments:

I SWEAR OR AFFIRM THAT THE ABOVE INFORMATION IS TRUE AND
CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF

Signature
Date
USE NOTE
(Instructions for printing and use. In printing
this form for mailing to prospective jurors, the numbered
questions must begin at the top of a new page. The unnumbered

questions preceding the numbered questions will be printed on a
single page available only to court personnel and shall not be
available to attorneys or parties. The numbered questions and
answers will be given by court personnel to the judge and the
lawyers in any case for which the person is being considered as
a juror. No other person may have access to the answers to the
following questions without court order.)
[Effective January 1, 1995.]

ANNOTATIONS



Effective dates. - Pursuant to a court order dated August 23, 1994, this instruction is
effective on and after January 1, 1995.

14-111. Supplemental jury questionnaire.

The court, in its discretion, may allow a case-specific juror questionnaire to be
distributed to the jury panel to supplement the general questionnaire originally given to
the panel. This procedure is not mandatory but may be helpful. A sample questionnaire
is provided below, which would be altered to fit an individual case. Questionnaires are
not to be used as a substitute for voir dire questioning. The questionnaires have several
purposes:

1. They allow the jurors to provide some information privately in a less intimidating
atmosphere.

2. The questionnaires give the court and the parties useful information about some
mundane yet important topics (for example, the jurors' knowledge of witnesses) in an
efficient manner. They thus free the attorneys to question about more substantive and
interesting issues and to follow up on specific topics which are highlighted by the
guestionnaires.

3. Questionnaires help to detect some excuses for cause earlier in the process so that
the court's time is used questioning those jurors who are more likely to sit in the case,
rather than those who will ultimately be excused.

4. Supplemental questionnaires give the court and parties more specific information
about question areas addressed in the general questionnaire which are of particular
relevance to this case.

SAMPLE SUPPLEMENTAL JUROR QUESTIONNAIRE
To Prospective Jurors:

Please answer each of the following questions as fully and accurately as possible.
There are no right or wrong answers. You should simply answer the questions honestly
and conscientiously. You must not discuss the questionnaire or the answers with
anyone else.

Your answers will be given to the parties or their attorneys in the case for which you are
being considered as a juror. If you do not understand a question or do not have enough
room to give adequate explanation to your answer, please use the last page for
additional information. This questionnaire is to be answered as though you were in court
answering questions.

The case for which you are being questioned is entitled State of New Mexico v. John
Jones in which the State alleges that Mr. Jones committed the crimes of (1) driving



while under the influence of intoxicating liquor and (2) vehicular homicide. This is a brief
statement of the charges against Mr. Jones but this and the following statements are
not evidence. Mr. Jones is presumed innocent and the truth, if any, of the charges
against him must be proved by the prosecution beyond a reasonable doubt.

The incidents which are relevant to the case occurred on or about June 1, 1991 on the
100 block of Central Avenue in Albuquerque. At that time Wanda Smith, 25, from
Albuquerque, was a passenger in Mr. Jones' car and was killed as a result of a one
vehicle accident. Also riding in the automobile were Sandra Johnson and Jose Garcia.
All of the passengers in the car were students at the University of New Mexico.

Your candor in answering these questions is appreciated.

Thank you for your cooperation.

NAME :

1. The possible witnesses in this case include:
(See attached 1ist)
Do you know or have you heard of any
of these prospective
witnesses? Yes No
If yes,
which witnesses do you know?

what is your relationship to the witness?
or what have you heard?

2. Have you heard of the incidents or persons
involved in this case in any way, including
through radio, television, newspapers,
discussion with friends or

otherwise? Yes No
If yes,
what have you heard?
what is the source of your information?

3. Mr. Jones is represented by (attorneys

for defendant). Do you know or have you
heard of the attorneys in this
case? Yes No

If yes,



which do you know?

how do you know?

what have you heard?

What is your feeling about sitting on a case in
which these attorneys are involved?

4. The State of New Mexico i1s represented by

(names of prosecuting attorneys). Do you know or
have you heard of these

attorneys? Yes No
If yes,

which do you know?

how do you know?

what have you heard?

What is your feeling about sitting on a case in
which these attorneys are involved?

Have you had any contact whatsoever with the
Bernalillo County District Attorney's
office? Yes No
If yes, explain

5. Have you had any contact whatsoever with the
Albuquerque Police
Department? Yes
If yes,
what has been your contact?

what is your feeling about the members of
the Albuquerque Police Department?

6. Do you, your relatives or close associates
belong to any organizations which take an
official position on the use of alcohol?
(MADD, SADD, certain churches, etc.)



7. Do you drink

alcohol? Yes No
How often? What are your
feelings about the use of alcohol?
8. Have you ever known anyone who was arrested for
driving while intoxicated
(DWI)? Yes No
Explain:
9. Have you, your relatives, or close associates
become familiar, through work, training, or
study, with the effects of
alcohol? Yes No
If so, please explain:
10. Have you ever taken any courses which addressed
the effects of
alcohol? Yes No
Explain:

11. What is your knowledge, education or training
about blood alcohol levels as shown by a blood
test or breath test? Please explain:

12. Do you drive an automobile
regularly? Yes No
What kind of car(s) do you drive?

13. Have you ever been in an automobile
accident? Yes No
Was anyone injured or killed? Please explain:

14. How well do you feel the court system deals
with crime?

How well do you feel the court system deals
with alcohol related crimes?




15. What are your favorite movies that you've seen
within the last few years?

16. From what brief description you've been given,
is this a case in which you would like to serve
as a
juror? Yes
No
Why or why not?

17. Please list any other information you think would
be important for the court to know. Also, list
here any information which you did not have room
to give earlier.

If you do not understand particular questions,
please list those questions.

I SWEAR OR AFFIRM THAT THE ABOVE INFORMATION IS TRUE AND
CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF

Signature Date
[Effective January 1, 1995.]

ANNOTATIONS

Effective dates. - Pursuant to a court order dated August 23, 1994, this instruction is
effective on and after January 1, 1995.

14-112. Stipulation of fact.1

The state and the defense have stipulated that (set forth
stipulated fact). A stipulation is an agreement that a certain fact is true. You should
regard such agreed facts as true.

USE NOTE

1. This instruction should be given at the time the stipulated fact is admitted into
evidence. This instruction does not go to the jury room.

[Approved, effective January 1, 1999.]

ANNOTATIONS



Effective dates. - Pursuant to a court order dated October 14, 1998, this instruction is
effective for cases filed on and after January 1, 1999.

14-113. Stipulation of testimony.1

The parties have agreed that if called as a witness, (name of
witness) would have given the following testimony:

(set forth stipulated testimony). You must accept
as true the fact that the witness would have given that testimony. However, it is for you
to determine the effect or weight to be given that testimony.

USE NOTE

1. This instruction should be given at the time the stipulated testimony is admitted into
evidence. This instruction does not go to the jury room.

[Approved, effective January 1, 1999.]
ANNOTATIONS

Effective dates. - Pursuant to a court order dated October 14, 1998, this instruction is
effective for cases filed on and after January 1, 1999.

PART B
VOIR DIRE; OATH

14-120. Voir dire of jurors by court.1

LADIES AND GENTLEMEN:
This is a criminal case in which the defendant (s)
[is] [are] 2 charged with
3 (offense charged). If chosen as
jurors, you will decide whether

(name of defendant) is not

guilty or guilty. (name of
defendant) 1s presumed innocent. The burden is on the state to
prove guilt beyond a reasonable doubt.

At this time you will be asked some questions. You should
remember that there are no right or wrong answers to these
questions. The best answer is the most honest answer. If you

would prefer not to answer any question in front of other
people, please tell me and the parties and we will address your
concern privately.

You have previously given answers on a questionnaire given
you by the court clerk. You may also add to your answers to



those questions if your memory is refreshed about those
questions here in open court.4

[Though not required, before the attorneys ask questions,
the court might ask preliminary questions. For example:

1. The state is represented by
(name of attorney). How

many of you are familiar with

(name of attorney)? [What
is your attitude about sitting on the case in which

(name of attorney) 1is

representing one of the parties?5]

2. The defendant is represented by
(name of attorney). How

many of you are familiar with

(name of attorney)? [What
is your attitude about sitting on the case in which

(name of attorney) 1is

representing one of the parties?]5

3. The defendant is
(name of defendant). How many of you are familiar with
(name of defendant)? What
is your attitude about sitting on this case given your
familiarity with (name of
defendant)?5

4., Without saying what you have seen or heard, how many of
you have seen or heard anything about this case from any source
whatsoever including news media or from any other person? (Those
jurors who have received information should be questioned
privately.)5

5. It is estimated that this case will last
(length of trial). Do any of you feel that
you would be caused an undue hardship by sitting in this case
for that time? [What is your hardship? What would be your
attitude if chosen to sit in the case?]6

6. Is there any other reason that any of you feel you should
not sit on this case?
[The attorneys may question the jurors.]7

USE NOTE



1. For use before jury selection. The court may wish to
address a group of prospective jurors about preliminary issues
such as hardship excuses before the parties address the
jurors. The parties might address the jurors in smaller groups
or individually as to more sensitive issues. Sample questions
have been provided above. This instruction does not go to the
jury room.

2. Use only the applicable bracketed alternative.
3. Fill in the charge as stated on the charging document.

4. There are three basic sources of information used by the
court in jury selection:

a. The standard jury questionnaires given to all prospective
jurors which contain basic demographic information;

b. Case specific supplemental questionnaires which are given
to the prospective jurors in the case in question;

c. Voir dire questioning. The questioning by the attorneys
is generally used for inquiry concerning the jurors attitudes
and opinions about case-related issues (for example, burden of
proof, self defense, alcohol use, etc.) and as follow-up to
specific information highlighted by the guestionnaires (for
example, a juror's knowledge of a witness).

5. It will sometimes be necessary to ask follow-up questions
outside the hearing of the other prospective jurors. This is to
avoid giving factual information to other jurors that they would
not otherwise know and which might affect their view of the
case.

6. If the answer to the question is yes, the bracketed
additional questions may be given.

7. This instruction is an example of voir dire introduction,
but the voir dire examination should be tailored to the
particular needs of a specific case. The court should be
sensitive to several factors about voir dire:

a. the size of group questioned as to a particular topic;

b. which party proceeds first;



c. the types of guestions asked;

d. the length of time required for particular question areas.
These factors will depend on a number of considerations:

a. the type of case tried;

b. the sensitivity of issues. For example sexual matters,
publicity or knowledge of parties might give reason for
individual voir dire.

c. the age, experience, intelligence, education, ability to
articulate or timidity of a particular juror;

d. the degree of seriousness of the case;
e. the information gathered in juror questionnaires.

f. the party seeking to exclude a juror.
[As amended, effective January 1, 1995.]
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This instruction is based on the voir dire used in federal courts and is included for
guidance in conducting the voir dire in criminal cases. These questions may be asked of
the jurors as a group in order to save time.

ANNOTATIONS

The 1995 amendment, effective January 1, 1995, rewrote the instruction, rewrote Use
Note 1, substituted "charging document" for "indictment or information" in Use Note 3,
and added Use Notes 4, 5, 6, and 7.

14-121. Individual voir dire; death penalty cases.1

In New Mexico there are two possible penalties for a person who has been convicted of
[an intentional deliberate first degree]2 murder. Those penalties are life imprisonment or
death. New Mexico has a two-phase trial in those cases in which the death penalty may
be imposed. The same jury is used for both phases.

The first phase is called the innocence-guilt phase. In this
phase the jury decides whether the state has proven the
defendant guilty beyond a reasonable doubt. In making this
decision the jury cannot consider the consequences of its
verdict or any possible sentence. If the accused is found not
guilty of first degree murder, the proceedings are ended for the
jury. But if the defendant is found guilty of [an intentional



deliberate first degree]2 murder, the same Jjury is brought back
for a second phase of the trial. At that time the jury may hear
more evidence and will hear legal instructions and arguments of

counsel. The jury then decides the penalty of life in prison or
death.

In this case, (name of
defendant), has pleaded not guilty and is presumed to be
innocent. The state has the burden of proving

(name of defendant) guilty
beyond a reasonable doubt. I am going to ask you some questions
concerning your views about possible penalties for someone
convicted of [an intentional deliberate first
degree] 2 murder. When I speak of murder, I mean a killing of a
human being which is intentional, not justifiable and not
legally excusable. Murder does not include killings of people
which are accidental, which are committed in self-defense or for
which there is some other legal defense. In other words, these
questions refer only to persons who have intentionally and
illegally killed another human being.

Asking these questions is a procedural requirement and the
fact that you are asked questions about possible penalties does
not reflect on 's (name of
defendant) innocence or guilt in any way because

(name of defendant) is
presumed to be innocent. In fact, these gquestions do not refer
to this case specifically, but to your views in general. If you
do not understand a question, please let me know and we will
clarify the question.

1. What is your attitude about penalties for persons
convicted of [an intentional premeditated first degree]2 murder?

2. Do you feel that the death penalty is the appropriate
penalty for all persons convicted of [an intentional deliberate
first degree]2 murder?

3. Do you feel that the death penalty is appropriate for
some, but not all, persons convicted of [an intentional
deliberate first degree]2 murder?

4. Do you feel that the death penalty is never an appropriate
penalty for people convicted of [an intentional deliberate first

degree] 2 murder?

5. After answering the above questions, please tell us more



about your views and why you answered as you did.3

USE NOTE

1. For use only in cases where the death penalty may be
imposed. These questions are not mandatory.

2. Set forth or describe the type of murder charged which may
result in the imposition of the death penalty.

3. The attorneys may now question the juror. If the answer
to question 2 is yes, the defendant's attorney may question
first as to the juror's attitudes. 1If the juror's answer to
question 3 is yes, the court may alternate between the
prosecuting attorney and the defendant's attorney as to who
questions the prospective juror first. If the answer to
question 4 is yes, the prosecuting attorney may question first
about the juror's attitudes.

[As amended, effective January 1, 1995.]
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The questions included for use in cases where the death penalty may be imposed are
based on requirements set forth in Witherspoon v. lllinois, 391 U.S. 510, rehearing
denied, 393 U.S. 898 (1968). Witherspoon specifies that a venireman cannot be
excluded from serving on a jury in a case where the death penalty may possibly be
imposed unless he is "irrevocably committed, before the trial has begun, to vote against
the penalty of death regardless of the facts and circumstances that might emerge in the
course of the proceedings.” 391 U.S. 510 at 522. Both questions need not be asked. If
the venireman answers the first question in the negative, it is not necessary to ask the
second question, and the venireman may be excused. If the answer is in the affirmative,
the second question must be asked. The venireman may then be excused only if the
second question is answered in the affirmative.

ANNOTATIONS

The 1995 amendment, effective January 1, 1995, inserted "Individual” in the instruction
heading, rewrote the instruction, rewrote Use Notes 2 and 3, and deleted former Use
Note 4, relating to further voir dire held outside the presence of the panel.

Exclusion of jurors. - The trial court does not err in excusing jurors for cause when
their beliefs on capital punishment could lead them to ignore their oath as jurors. State
v. Simonson, 100 N.M. 297, 669 P.2d 1092 (1983).



Qualifying jurors for possible death penalty at beginning of trial not reversible
error. - Qualifying the jurors for a possible death penalty at the beginning of trial rather
than waiting until after a determination of guilt is not reversible error. In fact, this is the
only reasonable manner in which voir dire can be conducted. State v. Hutchinson, 99
N.M. 616, 661 P.2d 1315 (1983).

Prospective jurors answering "yes" to instruction's first and third questions may
be excluded. - Prospective jurors who answer "yes" to the first and third questions of
this instruction may properly be excluded for cause, because by answering "yes" to
these questions, the prospective jurors are in effect saying that they can neither follow
the laws of New Mexico nor their oaths as jurors. State v. Hutchinson, 99 N.M. 616, 661
P.2d 1315 (1983).

14-122. Oath to jurors on qualification and voir dire examination.

Do you swear or affirm to answer truthfully the questions asked by the judge or the
attorneys concerning your qualifications to serve as a juror in this case, under penalty of
law?
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This oath or affirmation or any other oath or affirmation which generally complies with
the requirements of Rule 11-603 of the Rules of Evidence must be administered prior to
gualification of jurors and voir dire examination.

ANNOTATIONS

Cross-references. - As to Uniform Law on Notarial Acts, see 14-14-1 to 14-14-11
NMSA 1978.

14-123. Oath to impaneled jury.

Do you swear or affirm that you will arrive at a verdict according to the evidence and the
law as contained in the instructions of the court?

E R I S R S S

This oath or affirmation or any other oath or affirmation which generally complies with
the requirements of Rule 11-603 of the Rules of Evidence must be administered with
other pretrial instructions.

ANNOTATIONS

Cross-references. - As to Uniform Law on Notarial Acts, see 14-14-1 to 14-14-11
NMSA 1978.



Time at which to administer. - Failure to administer the oath to jurors until after the
jury returned its verdict and was discharged was reversible error, and defendant did not
waive the error by not objecting at the trial. State v. Arellano, 1997-NMCA-047, 123
N.M. 409, 940 P.2d 1204 (Ct. App. 1997).

Law reviews. - For annual survey of criminal procedure in New Mexico, see 18 N.M.L.
Rev. 345 (1988).

PART C
DEFINITIONS

14-130. "Possession" defined.1

A person is in possession of
............................................... (name of object)
when,on the occasion in question, he knows what it is, he knows
it is on his person or in his presence and he exercises control
over 1it.

2[Even if the object is not in his physical presence, he is
in possession if he knows what it is and where it is and he
exercises control over it.]

[Two or more people can have possession of an object at the
same time.]

[A person's presence in the vicinity of the object or his
knowledge of the existence or the location of the object is not,
by itself, possession.]

USE NOTE

1. This instruction is designed to be used in any case where "possession” is an element
of the crime and is in issue.

2. One or more of the following bracketed sentences may be used depending on the
evidence.
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Committee commentary - Definitions in general. - The committee worked on the
premise that part of the "overkill" syndrome in New Mexico jury instruction practice was
the use of numerous legal terms which required additional instructions to explain the
terms. These uniform instructions, to the extent possible, avoid using terms which have
to be defined. Some terms had to be defined; if the definition applies only to a specific
crime or within a category of crimes, the definition is found in the elements chapter.
Where a term has an ordinary or common meaning, a definition need not be given. See



State v. Moss, 83 N.M. 42, 487 P.2d 1347 (Ct. App. 1971). If the jury asks for a
definition and no definition is provided in UJI, a dictionary definition may be given.

This part of Chapter One will contain the definitions of words which are used in more
than one category of instructions. The committee recognizes that experience under the
UJI Criminal may indicate that additional definitions should be included and this section
will be expanded accordingly.

Possession defined. - This instruction will probably be used most often in property and
drug cases. The basic possession definition was derived from the following New Mexico
decisions: State v. Mosier, 83 N.M. 213, 490 P.2d 471 (Ct. App. 1971); State v. Maes,
81 N.M. 550, 469, P.2d 529 (Ct. App.), cert. denied, 81 N.M. 588, 470 P.2d 309 (1970);
State v. Romero, 79 N.M. 522, 445 P.2d 587 (Ct. App. 1968); State v. Favela, 79 N.M.
490, 444 P.2d 1001 (Ct. App. 1968); State v. Giddings, 67 N.M. 87, 352 P.2d 1003
(1960).

The bracketed paragraphs all deal in some way with the problem of constructive
possession. The definitive decision relied on by the committee for the concept of
constructive possession was that of Amaya v. United States, 373 F.2d 197 (10th Cir.
1967). Amaya was cited with approval in State v. Montoya, 85 N.M. 126, 509 P.2d 893
(Ct. App. 1973). See also State v. Wesson, 83 N.M. 480, 493 P.2d 965 (Ct. App. 1972).
For recent compilations of cases dealing with possession of narcotics where the
defendant did not have exclusive possession of the premises or vehicle, see Annot., 57
A.L.R.3d 1319 (1974) and Annot., 56 A.L.R.3d 948 (1974). See also State v. Bauske,
86 N.M. 484, 525 P.2d 411 (Ct. App. 1974); State v. Bowers, 87 N.M. 74, 529 P.2d 300
(Ct. App. 1974); State v. Bidegain, 88 N.M. 384, 540 P.2d 864 (Ct. App.), rev'd in part,
88 N.M. 466, 541 P.2d 971 (1975).

Unless the statute requires possession of a certain amount of a prohibited substance,
[e.g. 8§ 30-31-23 B(2) & (3) NMSA 1978] possession of any amount is prohibited. See
State v. Grijalva, 85 N.M. 127, 509 P.2d 894 (Ct. App. 1973).

ANNOTATIONS

Definitions not given when word has ordinary meaning. The instructions are drafted
using words with ordinary meanings to avoid the "overkill" syndrome of previous
practice. State v. Torres, 99 N.M. 345, 657 P.2d 1194 (Ct. App. 1983).

Ingestion not possession. - The definition of possession found in this rule specifically
provides that possession occurs when the thing possessed is "on" the person not "in"
the person. Accordingly, in a prosecution for possession of cocaine, the only way that a
positive drug test was relevant was as circumstantial evidence that the defendant
possessed the drug at the time of the ingestion. State v. McCoy, 116 N.M. 491, 864
P.2d 307 (Ct. App. 1993).



Waiver of failure to give instruction. - The defendant waives any claim of error
predicated upon the court's failure to give this instruction where he initially tenders an
instruction defining "possession,” then later withdraws it. In order to assert error based
on the denial of an instruction for a definition, the defendant must make a clear and
unequivocal request therefor. State v. Aragon, 99 N.M. 190, 656 P.2d 240 (Ct. App.
1982).

14-131. "Great bodily harm" defined.

Great bodily harm means an injury to a person which [creates a high probability of
death]1 [or] [results in serious disfigurement] [or] [results in loss of any member or organ
of the body] [or] [results in permanent or prolonged impairment of the use of any
member or organ of the body].

USE NOTE

1. Use only the applicable bracketed elements established by the evidence.
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Statutory reference. - Section 30-1-12A NMSA 1978.

Committee commentary. - This instruction was derived from the statutory definition of
great bodily harm. See § 30-1-12A NMSA 1978. In State v. Hollowell, 80 N.M. 756, 461
P.2d 238 (Ct. App. 1969), the court held that choking the victim created a "high
probability of death.” In State v. Ortega, 77 N.M. 312, 422 P.2d 353 (1966), forcibly
tattooing the victim with India ink was held to involve great bodily harm; presumably this
constitutes "serious disfigurement," although it was not so characterized by the court. In
State v. Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct. App.), cert. denied, 82 N.M. 562, 484
P.2d 1272 (1971), the court held that evidence that the victim was hit in the eye with a
fist by the defendant and never regained sight showed a "permanent or protracted loss
or impairment of the function of a member or organ of the body."

ANNOTATIONS

Not jurisdictional error not to give instruction as part of voluntary manslaughter
instruction. - The failure to give former version of this instruction as part of the
instruction on voluntary manslaughter where the defendant did not request that such
instruction be given did not amount to jurisdictional error because there was no
omission of an essential element of voluntary manslaughter. State v. Padilla, 90 N.M.
481, 565 P.2d 352 (Ct. App.), cert. denied, 91 N.M. 3, 569 P.2d 413 (1977).

No great bodily harm found. - A defendant's requested instruction that "the force used
by the defendant would not ordinarily create a substantial risk of death or great bodily
harm," was inappropriate where there was no evidence that the victim suffered great
bodily harm. State v. Lara, 110 N.M. 507, 797 P.2d 296 (Ct. App. 1990).



Law reviews. - For article, "Unintentional Homicides Caused by Risk-Creating Conduct:
Problems in Distinguishing Between Depraved Mind Murder, Second Degree Murder,
Involuntary Manslaughter, and Noncriminal Homicide in New Mexico," 20 N.M.L. Rev.
55 (1990).

14-132. Unlawfulness as an elementl

In addition to the other elements of
(name of offense) [as charged in Count 12, the state
must prove beyond a reasonable doubt that the act was unlawful.
For the act to have been unlawful it must have been done
[with the intent to arouse or gratify sexual desire]3 [or] [to
intrude upon the bodily integrity or personal safety of
(name of victim)] [or] |
(other unlawful purpose)].
(name of offense) does not include a

[touching] 3 [penetration] [confinement] [
(relevant act)] for purposes of [reasonable medical treatment]
[nonabusive (parental) (or) (custodial care)] [lawful arrest or
confinement] | (other lawful purpose)].

USE NOTE

1. This instruction is intended to aid the court and the parties in preparing an instruction
when the statutory definition of the offense includes the term "unlawful" and an issue is
raised as to the lawfulness of the defendant's act. The examples in the second and third
paragraphs address offenses that include the term "unlawful" as part of the definition of
the offense. These offenses include certain assault and battery offenses, sex offenses
and false imprisonment or kidnapping offenses. The examples suggested in the
bracketed language have been taken from controlling cases addressing particular
offenses and are not applicable to every case.

This instruction is not intended to be all inclusive. Appropriate language should be
tailored in specific cases.

If this instruction is given, add to the essential elements instruction of the offense
charged, "The defendant's act was unlawful".

This instruction need not be given if the unlawfulness element is included in another
instruction such as self-defense or defense of another. See UJI 14-5181 to 14-5184 if
the issue of "lawfulness" involves self-defense or defense of another.

2. Insert count number if more than one count is charged.



3. Use only applicable bracketed alternative or alternatives. If the evidence raises a
particular issue of lawfulness that is not addressed in these alternatives, supply
appropriate descriptive language in the blanks provided.

[Adopted, effective January 15, 1998.]
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A number of New Mexico statutes, primarily those involved with various kinds of
touchings of others, include as an element of the offense the term "unlawful”, in
recognition of the fact that it is difficult to define in each criminal statute the exact line in
every case between the kinds of conduct that may be considered societally acceptable
and even necessary, such as parental care, medical procedures, law enforcement
activities, etc., and those which are punishable. See, e.g., Territory v. Miera, 1 N.M. 387
(1866); State v. Osborne, 111 N.M. 654, 808 P.2d 624 (1991). If the defendant
"introduces some evidence of lawfulness, the court is under a duty to instruct on the
state's burden to provide unlawfulness beyond a reasonable doubt". State v. Johnson,
1996 NMSC-075, 122 N.M. 696, 930 P.2d 1148 (1996) (following State v. Parish, 118
N.M. 39, 42, 878 P.2d 988, 991 (1994) and reversing conviction for aggravated assault
for failure to instruct the jury on the defense of citizen's arrest.)

As Miera, 1 N.M. 387 pointed out, the term "unlawful” was an essential element of the
offense of aggravated assault. The indictment was dismissed for failure to contain the
allegation.

"There are many strikings which are not unlawful, and so are not offenses which the law
has punished; such as parents correcting their children, or an executive officer
executing the sentence of a court upon a person convicted of a crime. So, too, one man
may lawfully beat, bruise and wound another in the necessary defense of himself, wife
or child. By using the word 'unlawfully' in the statute, the legislature intended to
discriminate between acts of violence which may be lawful and those which are not."

1 N.M. at 388.

In Osborne, the Supreme Court held that it was an error to fail to instruct the jury on the
definition of "unlawful" as a distinct element of the offense of criminal sexual contact of a
minor. As the court noted, "the legislature set out unlawfulness as a distinct component
of the offenses described in the CSCM and CSPM statutes.” 111 N.M. at 659.

"There are any number of circumstances where such a touching [of the intimate parts] is
not merely ‘excusable or justifiable' but entirely innocent, such as a touching for the
purposes of providing reasonable medical treatment, nonabusive parental or custodial
care, or, in some circumstances, parental or custodial affection. The necessity of
establishing an excuse or justification for an act should not be imposed upon a
defendant until the state has established that conduct has occurred which, under
common standards of law and morality, may be presumed criminal.”



111 N.M. at 660.

Even where a touching has been done in a rude, insolent or angry manner, as with the
simple battery statute, Section 30-3-4 NMSA 1978, the legislature has required
unlawfulness as a separate element before the touching is a criminal offense. This
would avoid the unfair imposition of criminal liability on an insolent hairdresser, a rude
doctor or an angry police officer whose touchings are for noncriminal purposes. If the
battery is of a peace officer, the Supreme Court has held that to prove that the conduct
was "unlawful" the state must prove that the officer was injured, that the conduct
threatened the officer's safety or that the conduct meaningfully challenges the officer's
authority. See State v. Padilla, 122 N.M. 92, 920 P.2d 1046 (1997).

UJI 14-937, defining "unlawful" for the crime of criminal sexual contact of a minor, has
been merged into this instruction. There is no current instruction explicitly applicable to
the other sexual contact and penetration statutes and the various other offenses in
which unlawfulness is a separate and distinct element. The committee concluded that
the best way to address this problem was to promulgate a general definitional
instruction which should be used for appropriate offenses and tailored to the appropriate
factual issues in each case. This will avoid having to create separate definitions of
unlawfulness for each offense in which it is an element. If this general definition is
adopted, the specific definition in UJI 14-937, currently applicable only to a single
statute, may be withdrawn as superfluous.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated November 19, 1997, this
rule is effective for cases filed in the district courts on and after January 15, 1998.

14-133. "Negligence" and "recklessness"; definedl

For you to find that the defendant [acted]Z2 [recklessly]
[with reckless disregard] [negligently] [was negligent]
[ ]3 in this case, you must find that the
defendant acted with willful disregard of the rights or safety
of others and in a manner which endangered any person or
property4.

USE NOTE
1. For use when "negligence", "reckless", "recklessly”, "knew or should have known" or
similar term or phrase is an element of the crime charged. This instruction should not be
given with any elements instruction which already adequately defines the concept of a
defendant's criminal negligence set forth by the Supreme Court. See for example State
v. Yarborough, 1996-NMSC-068, 122 N.M. 596, 930 P.2d 131 and Santillanes v. State,
115 N.M. 215, 849 P.2d 358 (1993).



2. Use only applicable alternative.

3. Set forth the term or terms used in the elements instruction (or statute if no elements
instruction exists) for criminal negligence if the previous alternatives are not used in the
essential elements instruction of a "criminal negligence" offense.

4. If the statutory offense identifies some injury other than to a person or the property of
others, set forth statutory language.

[Adopted, effective January 1, 1999.]

History: 1978 Comp., 8 R14-133, enacted by Laws 1998, ch. 3008, § 1.
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This instruction was taken from the definition set forth in State v. Yarborough, 1996-
NMSC-068, § 20, 122 N.M. 596, 930 P.2d 131 and predecessor cases. This instruction
should be used when the offense involves criminal negligence and the essential
elements instruction, or other instruction to be used with the essential elements
instruction, does not define the term "reckless", "negligence” or similar term. See
Santillanes v. State, 115 N.M. 215, 220, 849 P.2d 358, 363 (1993) citing with approval
Raton v. Rice, 52 N.M. 326, 365, 199 P.2d 986, 987 (1949) (involuntary manslaughter)

as follows:

When a crime is punishable as a felony, civil negligence ordinarily is an inappropriate
predicate by which to define such criminal conduct.

Various courts have defined criminal negligence in slightly different ways. This
instruction simplifies and standardizes the definition of criminal negligence.

Effective dates. - Pursuant to a court order dated November 12, 1998, this instruction
is effective for cases filed on and after January 1, 1999.

PART D
GENERAL INSTRUCTIONS

14-140. Underlying felony offense; sample instruction.1

In New Mexico, the elements of the crime of

.................. are asfollows:
........................................... 2 (summarize elements
of offense)

USE NOTE



1. For use in any case in which an underlying felony offense is not charged, but is an
element of an offense charged. For example, see UJI 14-202, 14-308, 14-309, 14-310,
14-311, 14-312, 14-313, 14-601, 14-954, 14-971, 14-1630, 14-1632, 14-1697, 14-2204,
14-2205, 14-2206, 14-2801, 14-2820, 14-2821, 14-2822, and 14-7015.

2. Summarize the essential elements instruction, omitting venue and date.

14-141. General criminal intent.1

In addition to the other elements of
....................................... , (identify crime or
crimes) the state must prove to your satisfaction beyond a
reasonable doubt that the defendant acted intentionally when he
committed the crime. A person acts intentionally when he
purposely does an act which the law declares to be a crime [,
even though he may not know that his act is unlawful].Z Whether
the defendant acted intentionally may be inferred from all of
the surrounding circumstances, such as the manner in which he
acts, the means used, [and] his conduct [and any statements made
by him].Z2

USE NOTE

1. This instruction must be used with every crime except for the relatively few crimes not
requiring criminal intent or those crimes in which the intent is specified in the statute or
instruction.

2. Use bracketed portion only if applicable.
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The adoption of this mandatory instruction for all nonhomicide crimes requiring criminal
intent supersedes cases holding that a general intent instruction is not required if the
crime includes a specific intent. See, e.g., State v. Dosier, 88 N.M. 32, 536 P.2d 1088
(Ct. App.), cert. denied, 88 N.M. 28, 536 P.2d 1084 (1975); State v. Gonzales, 86 N.M.
556, 525 P.2d 916 (Ct. App. 1974). The adoption of the instruction also supersedes
dicta in State v. Gunzelman, 85 N.M. 295, 512 P.2d 55 (1973), that a general criminal
intent instruction is inconsistent with an instruction which contains the element of intent
to do a further act or achieve a further consequence, the so-called specific intent
element. Compare, State v. Gunzelman, supra, with State v. Mazurek, 88 N.M. 56, 537
P.2d 51 (Ct. App. 1975). For a further discussion on the law of criminal intent, see the
reporter's addendum to this commentary, "The Lazy Lawyer's Guide to Criminal Intent in
New Mexico," following these instructions.

ANNOTATIONS



Applicability of instruction. - This instruction is a mandatory instruction adopted by
the supreme court for use in all cases except crimes without the element of intent, first
and second degree murder and voluntary manslaughter. State v. Sheets, 94 N.M. 356,
610 P.2d 760 (Ct. App. 1980) (decided prior to 1981 amendment).

Failure to give this instruction amounts to jurisdictional error which can be raised
for the first time on appeal. State v. Otto, 98 N.M. 734, 652 P.2d 756 (Ct. App. 1982).

Instruction not necessary for specific intent crime. - Trial court did not err in
refusing to give this general intent instruction, where the crime with which defendant
was charged, escape from inmate-release program, was a specific intent crime. State v.
Tarango, 105 N.M. 592, 734 P.2d 1275 (Ct. App. 1987), overruled on other grounds
Zurla v. State, 109 N.M. 640, 789 P.2d 588 (1990).

Failure to follow the Use Note for a uniform jury instruction is not jurisdictional
error which automatically requires reversal. State v. Doe, 100 N.M. 481, 672 P.2d 654
(1983).

The failure to give this instruction does not automatically require reversal solely because
the Use Note provides that it must be given, when there was no tender of the proper
instruction or objection to not giving the instruction. State v. Doe, 100 N.M. 481, 672
P.2d 654 (1983).

Jurisdictional error for a failure to instruct upon criminal intent can be avoided in
two ways: (1) by defining criminal intent in terms of "conscious wrongdoing" or its
equivalent; or (2) by instructing the jury substantially in terms of the section if it defines
the requisite intent. State v. Montoya, 86 N.M. 155, 520 P.2d 1100 (Ct. App. 1974).

Instruction sufficiently covers conscious wrongdoing in the words "purposely does
an act which the law declares to be a crime"; a separate reference to conscious
wrongdoing is not required. State v. Sheets, 94 N.M. 356, 610 P.2d 760 (Ct. App. 1980).

Existence or nonexistence of general criminal intent is a question of fact for the
jury, and the general intent instruction submitted the issue to the jury as a question of
fact; no presumption was involved in the instruction given. State v. Kendall, 90 N.M.
236, 561 P.2d 935 (Ct. App.), aff'd in part, rev'd in part, 90 N.M. 191, 561 P.2d 464
(2977).

Intent is subjective and is almost always inferred from other facts in case, as itis
rarely established by direct evidence. State v. Frank, 92 N.M. 456, 589 P.2d 1047
(2979).

Intent to commit felony includes general criminal intent of purposeful act. - When
one intends to commit a felony or theft under the burglary statute, one also has the
general criminal intent of purposely doing an act, even though he may not know the act
is unlawful. State v. Ruiz, 94 N.M. 771, 617 P.2d 160 (Ct. App. 1980).



Jury must have more than the suggestion of necessity of criminal intent. It must
be instructed on the essential element of a "conscious wrongdoing." State v. Bachicha,
84 N.M. 397, 503 P.2d 1175 (Ct. App. 1972).

Where intent is an essential element of the crime charged, the jury must be instructed
on the intent involved. The instruction need not use the word "intent,” but the words
used must inform the jury of any intent which is an element of the crime charged. State
v. Puga, 85 N.M. 204, 510 P.2d 1075 (Ct. App. 1973).

Mere mention of "intent" somewhere in instructions is not sufficient to avoid
jurisdictional error for the failure to instruct on criminal intent. State v. Montoya, 86 N.M.
155, 520 P.2d 1100 (Ct. App. 1974).

Omission of words "when he purposely does an act which the law declares to be
a crime" is not harmless and is reversible error. State v. Curlee, 98 N.M. 576, 651 P.2d
111 (Ct. App. 1982).

Ignorance of law no defense. - The bracketed language at the end of the second
sentence of this instruction embodies the general rule that, for a general intent crime,
ignorance of the law is no defense. State v. McCormack, 101 N.M. 349, 682 P.2d 742
(Ct. App. 1984).

Giving this instruction in tax fraud case is not per se reversible error. State v.
Martin, 90 N.M. 524, 565 P.2d 1041 (Ct. App.), cert. denied, 90 N.M. 636, 567 P.2d 485
(1977), overruled on other grounds, State v. Wilson, 116 N.M. 793, 867 P.2d 1175
(1994).

This instruction is required in prosecutions for false statements on tax returns.
State v. Sparks, 102 N.M. 317, 694 P.2d 1382 (Ct. App. 1985).

If UJI 14-141 is given in a prosecution for making false statements on tax returns, there
is no need for a separate instruction of willfulness. State v. Sparks, 102 N.M. 317, 694
P.2d 1382 (Ct. App. 1985).

This instruction and UJI 14-601 correctly state law applicable to larceny. Lopez v.
State, 94 N.M. 341, 610 P.2d 745 (1980).

Where defendant claims absence of intent due to intoxication, issue is for jury.
State v. Gonzales, 82 N.M. 388, 482 P.2d 252 (Ct. App.), cert. denied, 82 N.M. 377, 482
P.2d 241 (1971).

But refusal of instructions on effect of intoxication does not deny defense. - The
defendant's argument that since voluntary intoxication is not a defense to the existence
of a general criminal intent, a general criminal intent is always conclusively presumed
from the doing of the prohibited act and that conclusive presumptions are
unconstitutional, thus, the refusal of requested instructions on the effect of intoxication



on the defendant's ability to form a general criminal intent denied the defendant the right
to put on a defense, was patently meritless. State v. Kendall, 90 N.M. 236, 561 P.2d
935 (Ct. App.), aff'd in part, rev'd in part, 90 N.M. 191, 561 P.2d 464 (1977).

Matter of concerning the requisite intent is one of substantial public interest that
should be decided by the New Mexico Supreme Court instructions. State v. Puga, 84
N.M. 756, 508 P.2d 26 (Ct. App.), aff'd, 85 N.M. 204, 510 P.2d 1075 (1973); State v.
Fuentes, 84 N.M. 757, 508 P.2d 27 (Ct. App.), aff'd, 85 N.M. 274, 511 P.2d 760 (1973);
State v. Vickery, 84 N.M. 758, 508 P.2d 28 (Ct. App.), aff'd, 85 N.M. 389, 512 P.2d 962
(1973); State v. Boyer, 84 N.M. 759, 508 P.2d 29 (Ct. App. 1973).

Instruction properly given for violation of Imitation Controlled Substances Act,
30-31A-1 NMSA 1978. State v. Castleman, 116 N.M. 467, 863 P.2d 1088 (Ct. App.
1993).

Law reviews. - For article, "New Mexico Mens Rea Doctrines and the Uniform Criminal
Jury Instructions,” see 8 N.M.L. Rev. 127 (1978).

For annual survey of New Mexico law relating to criminal law, see 12 N.M.L. Rev. 229
(1982).

For annual survey of New Mexico criminal law, see 16 N.M.L. Rev. 9 (1986).

For note, "Criminal - The Use of Transferred Intent in Attempted Murder, a Specific
Intent Crime: State v. Gillette,” see 17 N.M.L. Rev. 189 (1987).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial 88 1251, 1256,
1325, 1416.

23A C.J.S. Criminal Law § 1198.

CHAPTER 2
HOMICIDE

PART A
FIRST DEGREE MURDER

14-201. Willful and deliberate murder; essential elements.

For you to find the defendant guilty of first degree murder by
a deliberate killing [as charged in Count ...]I1I, the state must
prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:



1. The defendant killed ............ ; (name of victim)

2. The killing was with the deliberate intention to take away

the life of .......... .. (name of wvictim) [or any other human
being] 2;

3. This happened in New Mexico on or about the ... day
of ...., 19

A deliberate intention refers to the state of mind of the
defendant. A deliberate intention may be inferred from all of
the facts and circumstances of the killing. The word deliberate
means arrived at or determined upon as a result of careful
thought and the weighing of the consideration for and against
the proposed course of action. A calculated judgment and
decision may be arrived at in a short period of time. A mere
unconsidered and rash impulse, even though it includes an intent
to kill, is not a deliberate intention to kill. To constitute a
deliberate killing, the slayer must weigh and consider the
question of killing and his reasons for and against such a
choice.3

USE NOTE
1. Insert the count number if more than one count is charged.

2. Use the bracketed phrase if the evidence shows that the defendant had a deliberate
design to kill someone but not necessarily the victim.

3. If the jury is to be instructed on more than one degree of homicide, UJI 14-250 must
also be given.

R S R S S I

Statutory reference. - Section 30-2-1A(1) NMSA 1978.
Committee commentary. - See Section 30-2-1A NMSA 1978.

In New Mexico, evidence that the person killed is the same as the person named or
indicated in the charge as having been killed is part of the proof of the corpus delicti.
State v. Vallo, 81 N.M. 148, 464 P.2d 567 (Ct. App. 1970).

The instruction does not use the words "malice aforethought,” "deliberation” or
"premeditation” (previously defined as "express malice") because those concepts are
included within the deliberate intention to take the life of a fellow creature. In State v.
Smith, 26 N.M. 482, 194 P. 869 (1921), the supreme court held that the malice required
for a willful and deliberate murder was something more than the ordinary, premeditated
malice aforethought. A willful and deliberate murder requires express malice, the



deliberate intention to unlawfully take away the life of a fellow creature, also known as
intensified or first degree malice. See former Section 30-2-2A NMSA 1978; State v.
Vigil, 87 N.M. 345, 533 P.2d 578 (1975); State v. Smith, supra, 26 N.M. at 491. Smith
also makes it clear that express malice or deliberate intention is the specific intent
required for first degree murder and is not required for common-law or second degree
murder. Id. at 492.

Former Section 30-2-2A NMSA 1978 stated that express malice may be manifested by
external circumstances capable of proof. Smith also noted that malice is normally
inferred from the facts. State v. Smith, supra, 26 N.M. at 491-492. See also, State v.
Garcia, 61 N.M. 291, 299 P.2d 467 (1956). Numerous New Mexico cases, see, e.g.,
State v. Duran, 83 N.M. 700, 496 P.2d 1096 (Ct. App.), cert. denied, 83 N.M. 699, 496
P.2d 1095 (1972), have stated that malice may be "implied." It is believed that the
courts mean that malice is inferred and not implied. See Perkins, "A Reexamination of
Malice Aforethought,” 43 Yale L.J. 537, 549 (1934); Oberer, "The Deadly Weapon
Doctrine - Common Law Origin," 75 Harv. L. Rev. 1565, 1575 (1962).

The New Mexico Supreme Court in State v. Smith, supra, indicated that former 30-2-2B
NMSA 1978 did not actually define implied malice but provided rules of evidence for
implying malice as a matter of law. State v. Smith, supra, 26 N.M. at 492; see also,
Perkins, supra, 43 Yale L.J. at 547; LaFave and Scott, Criminal Law 529-30 (1972).
Malice may not be "implied," in the sense used in the statute, in a first degree murder
case. State v. Smith, supra at 492; State v. Ulibarri, 67 N.M. 336, 339, 355 P.2d 275
(1960). "Express malice" is adequately covered by "deliberate intention." "Implied
malice" is limited to second degree murder. It was previously defined by 30-2-2B NMSA
1978 to mean a "wicked and malignant heart" murder. This is now defined as second
degree murder, acts creating a strong probability of death or great bodily harm. This
legislative definition of second degree murder is the same as a "wicked and malignant
heart" murder. See Perkins, supra at 769-770 and LaFave and Scott, supra at 529.
Therefore, the 1980 amendments of the legislature did not change the intent required
for either first degree or second degree murder.

If the state charges the special "transferred intent" first degree murder under Section
30-2-1A NMSA 1978 and there is evidence to submit that theory to the jury, then the
bracketed provision explained in Use Note No. 2 should be given. It is not necessary to
give any other transferred intent instruction.

Section 30-2-1 NMSA 1978 states second degree murder is a lesser included offense of
first degree murder. In cases where the death penalty is a possibility, Beck v. Alabama,
447 U.S. 625, 100 S. Ct. 2382, 65 L. Ed. 2d 392 (1980), requires that the jury be
instructed on all lesser included offenses. In cases where there is evidence of what was
formerly defined as "implied malice," UJI 14-210 must also be given. It should not be
given when the only evidence presented is that the killing was willful, deliberate and
premeditated. See State v. Garcia and State v. Duran, supra, for cases involving
"implied” or "inferred"” malice. Malice may be implied when the defendant used a gun or



other deadly weapon and inferred when the defendant used excessive force or extreme
brutality.

Murders by poison, torture or lying in wait are no longer included in the definition of first
degree murder in Section 30-2-1A NMSA 1978, as amended by Laws 1980, Chapter
21, Section 1. The instructions for these offenses have been withdrawn and are not to
be used for any such murders committed after May 14, 1980. It is still possible to
prosecute for first degree murder for such murders if the malice and deliberation
required to prove first degree murder, previously supplied by the means, is found.

ANNOTATIONS

Compiler's note. - Former UJI Crim. 2.01, Murder by poison; essential elements, UJI
Crim. 2.02, Murder by means of lying in wait; essential elements, and UJI Crim. 2.03,
Murder by torture; essential elements, were withdrawn effective May 14, 1980, and are
not applicable to murders committed after that date. The withdrawn instructions appear
in the 1982 Replacement Pamphlet for UJI Criminal.

Instruction does not change elements of first-degree murder. - This instruction
does not change the necessary elements to be proven for a conviction of first-degree
murder, and it was not error to use it in advance of the effective date. State v. Noble, 90
N.M. 360, 563 P.2d 1153 (1977).

Instruction does not contravene definition of "express malice" in former 30-2-2
NMSA 1978 by allowing an inference of intent from the facts and circumstances of the
case. The guidelines in the instruction for consideration of deliberate intention are clear,
unambiguous and remarkably free of "legalese." State v. Noble, 90 N.M. 360, 563 P.2d
1153 (1977).

Implied malice. - While malice may be implied, it is to be borne in mind that implied
malice does not suffice to constitute murder in the first degree in this jurisdiction. State
v. Ulibarri, 67 N.M. 336, 355 P.2d 275 (1960).

Failure to refer to malice in homicide instructions was deliberate and not an
inadvertent omission. State v. Scott, 90 N.M. 256, 561 P.2d 1349 (Ct. App.), cert.
denied, 90 N.M. 637, 567 P.2d 486 (1977).

Not error to use instructions before effective date. - It was not error for the trial court
to use UJI Crim. before the effective date for their use, if the instructions used fairly and
correctly stated the applicable law for the jury to follow in arriving at its verdict. State v.
Valenzuela, 90 N.M. 25, 559 P.2d 402 (1976).

Although UJI Crim. were to be used in criminal cases filed in the district court after
September 1, 1975, there is nothing that precludes the use of such instructions prior to
that date. State v. Valenzuela, 90 N.M. 25, 559 P.2d 402 (1976).



And not error to refuse instructions which were cumulative. - Where the trial court
instructed the jury as to the statutory definition of "murder in the first degree,” in another
instruction listed the essential elements thereof and instructed the jury that each of
these elements must be proven to the jury's satisfaction beyond a reasonable doubt,
defined each of the essential terms, such as "willfully,” "express malice," "deliberation,"
etc.; and gave an instruction concerning the effect on the defendant's state of mind from
intoxication, it was not error to refuse the defendant's requested instructions, which
were merely cumulative of the court's instruction. State v. Rushing, 85 N.M. 540, 514
P.2d 297 (1973).

Instruction on all offenses required prior to deliberation. - Even though the jury may
be instructed to consider first-degree murder and make a determination before moving
on to any lesser offenses, the jury must also be instructed on each of the crimes
charged, and the elements of each, before deliberation ever begins. State v. Reynolds,
98 N.M. 527, 650 P.2d 811 (1982).

Where requisite deliberate intention jury issue. - Where a defendant relies upon the
testimony of experts to support his defense that he was insane and that he had not
formed the requisite deliberate intention, and where the trial judge determines that the
guestion of the defendant's sanity is a jury issue, the court does not err in refusing to
direct a verdict to the effect that the defendant could not have formed a deliberate
intention. State v. Dorsey, 93 N.M. 607, 603 P.2d 717 (1979).

Where evidence did not support instruction. - A defendant convicted of first-degree
murder for killing the victim by striking her with a cinder block after allegedly raping her
was entitled to a reversal of his conviction, even in the absence of objection by the
defendant at trial, where the evidence supported the judge's instruction on willful,
deliberate or premeditated killing, but did not support instructions on the theories of
felony murder, murder by act dangerous to others, indicating depraved mind, or murder
from deliberate and premeditated design unlawfully and maliciously to effect death of
any human being (transferred intent). Such error was fundamental, since an intolerable
amount of confusion was introduced into the case, and the defendant could have been
convicted without proof of all the necessary elements. State v. DeSantos, 89 N.M. 458,
553 P.2d 1265 (1976).

Prosecutor's misstatement of instruction not fundamental error. - The prosecutor's
comment to the jury that if they found the murder was done "consciously, knowingly,
intentionally, deliberately, with premeditation, however you want to call it" then they
could find defendant guilty of first-degree murder did not amount to fundamental error.
State v. Armendarez, 113 N.M. 335, 825 P.2d 1245 (1992).

Law reviews. - For article, "The Guilty But Mentally Ill Verdict and Plea in New Mexico,"
see 13 N.M.L. Rev. 99 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8§ 439, 501,
529, 534.



41 C.J.S. Homicide 88 38, 337.

14-202. Felony murder; essential elements.

For you to find the defendant

(name of defendant)
guilty of felony murder, which is first degree murder, [as
charged in Count , 11 the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant
(name of defendant) [committed]Z2 [attempted to commit] the crime
of 3 (name of felony) [under
circumstances or in a manner dangerous to human life]4;

2. (name of
defendant) causedb the death of

(name of deceased)
during [the commission of]2 [the attempt to commit]
(name of felony);

3. (name of
defendant) intended to kill or knew that [his] [her] acts
created a strong probability of death or great bodily harm;

4. This happened in New Mexico on or about the

day of , 19
USE NOTE

1. 1Insert the count number if more than one count is charged.

2. Use applicable alternative or alternatives.

3. Unless the court has instructed on the essential elements
of the felony or attempted felony, these elements must be given
in a separate instruction, generally worded as follows: "For you

to find that the defendant committed or attempted to commit
, the state must prove to your satisfaction
beyond a reasonable doubt that

" (add elements of the
felony or attempt unless they are set out in another essential
elements instruction).




4. Use bracketed phrase unless the felony is a first degree felony.
5. UJI 14-251 must also be used if causation is in issue.

[As amended, effective March 15, 1995.]

R I S I S S R

Statutory reference. - Section 30-2-1A(2) NMSA 1978.

Committee commentary. - See Section 30-2-1A(2) NMSA 1978. Proof of malice
aforethought or deliberate intention is not required as an element of felony murder.
State v. Welch, 37 N.M. 549, 25 P.2d 211 (1933). At common law, malice was implied
as a matter of law if the murder occurred during the perpetration of a felony. See
generally, LaFave & Scott, Criminal Law 529 & 545 (1972). See also, Perkins, A
Reexamination of Malice Aforethought, 43 Yale L.J. 537, 547 (1934).

Felony murder may be charged as part of an open count of murder by also charging the
underlying felony, State v. Stephens, 93 N.M. 458, 601 P.2d 428 (1979) and
consecutive sentences may be imposed for the felony murder and the underlying felony
as the two offenses do not merge. State v. Martinez, 95 N.M. 421, 622 P.2d 1041
(1981); State v. Stephens, supra.

New Mexico is one of the few states having a statute which purports to make all murder
perpetrated in the commission of or attempt to commit any felony first degree murder.
See Perkins, Criminal Law, 89 n.30 (2d ed. 1969). See State v. Hines, 78 N.M. 471, 432
P.2d 827 (1967) and Hines v. Baker, 422 F.2d 1002 (10th Cir. 1970). See generally,
Annot., 50 A.L.R.3d 397 (1973). However, the breadth of the statute has been limited by
State v. Harrison, 90 N.M. 439, 564 P.2d 1321 (1977). The court held that ". . . in a
felony murder charge . . . [the] felony must be inherently dangerous or committed under
circumstances that are inherently dangerous." The first issue is a question of law to be
determined by the court; the second is a jury issue.

Under the general rule, the felony murder doctrine does not apply to a murder when the
felony is a possible lesser included offense to homicide, generally aggravated or
"felonious" assaults. See Annot., 40 A.L.R.3d 1341 (1971). In State v. Smith, 51 N.M.
184, 181 P.2d 800 (1947), the supreme court upheld a case going to the jury with both a
willful and deliberate murder instruction and a felony murder instruction, although the
facts indicate that the felony was an assault with a deadly weapon. However, in State v.
Harrison, supra, the court made it clear that New Mexico follows the general rule that
the felony must be independent of or collateral to the homicide.

The homicide must be so clearly connected to the felony as to fall within the "res
gestae” of the felony. State v. Harrison, supra; State v. Nelson, 65 N.M. 403, 338 P.2d
301, cert. denied, 361 U.S. 877 (1959) and State v. Smelcer, 30 N.M. 122, 228 P. 183
(1924). See also, State v. Flowers, 83 N.M. 113, 489 P.2d 178 (1971). Note, 7 Cal. W.L.



Rev. 522 (1971) and Note, 22 Stan. L. Rev. 1059 (1970). Moreover, "Causation must be
physical; causation consists of those acts of defendant or his accomplice initiating and
leading to the homicide without an independent force intervening, even though
defendant's or his accomplice's acts are unintentional or accidental.” State v. Harrison,
supra. If there is sufficient evidence to raise the issue of causation, the question must
be left to the jury under this instruction and the causation instruction, No. 14-251.

For cases discussing the liability of defendant for a killing by someone resisting the
felony, see Annot., 56 A.L.R.3d 239 (1974). For cases dealing with termination of the
felony, see generally Annot., 58 A.L.R.3d 851 (1974).

The defense of "inability to form specific intent" does not apply to the murder element of
felony murder because felony murder does not include the element of deliberate
intention to take the life of another. See generally, commentary to UJI 14-5110.
However, the felony which forms the basis for the felony murder may include a specific
intent and the defense could apply to that element. See, e.g., People v. Mosher, 1
Cal.3d 379, 82 Cal.Rptr. 379, 461 P.2d 659 (1969). See generally, commentary to UJI
14-5111.

Before a defendant can be convicted of felony murder, he must be given notice of the
precise felony involved in the charge. The notice may be in the indictment or
information, or otherwise furnished to the defendant in sufficient time to enable him to
prepare his defense. State v. Stephens, supra; State v. Hicks, 89 N.M. 568, 571, 555
P.2d 689 (1976). Rule 5-303 of the Rules of Criminal Procedure for the District Courts
would seem to indicate that the proper procedure may be to amend the indictment or
information. The state must prove each element of the underlying felony [or attempt],
otherwise it is improper to submit felony murder. State v. DeSantos, 89 N.M. 458, 461,
553 P.2d 1265 (1976).

ANNOTATIONS

The 1995 amendment, effective March 15, 1995, rewrote Paragraph 2, added
Paragraph 3, and redesignated former Paragraph 3 as Paragraph 4 in the instruction.

Felony murder instruction parallels the statutory language and contains all the
essential elements of the crime of felony murder. State v. Stephens, 93 N.M. 458, 601
P.2d 428 (1979).

Requirement that defendant caused death. - Under this instruction the jury had to
find, in order to convict the defendant of felony murder, that he caused the death of the
victim. State v. Ortega, 112 N.M. 554, 817 P.2d 1196 (1991).

Instructions must link felony and death of victim. - The giving of this instruction, in
conjunction with UJI 14-251, defining "proximate cause," meets the requirement of
establishing the causal link between the felony and the death of the victim. State v.
Wall, 94 N.M. 169, 608 P.2d 145 (1980).



And intervening cause precludes felony murder. - In a felony murder, the death
must be caused by the acts of the defendant or his accomplice without an independent
intervening force. State v. Perrin, 93 N.M. 73, 596 P.2d 516 (1979).

Failure to give unrequested proximate cause instruction not error. - The proximate
cause instruction is only a definition or an amplification of the cause language of this
instruction and as such the failure to give the proximate cause instruction when
unrequested is not error. State v. Stephens, 93 N.M. 458, 601 P.2d 428 (1979).

Effect of failure to instruct. - The Supreme Court will only affirm a conviction in which
the trial court failed to instruct the jury on an essential element when, under the facts
adduced at trial, that omitted element was undisputed and indisputable and no rational
jury could have concluded otherwise. State v. Lopez, 1996-NMSC-036, 122 N.M. 63,
920 P.2d 1017 (1996).

The trial court's failure to instruct the jury on the element of mens rea in the defendant's
case did not give rise to fundamental error since the defendant's mens rea with respect
to felony murder was conclusively established by his own testimony and was fully
corroborated by the state's evidence; there was no evidence presented by either side
that cast doubt on the fact that the defendant fired his rifle at the intended robbery
victim, knowing his act created a strong probability of death or great bodily harm and the
outcome of the trial would most assuredly have been the same had the jury been
instructed on the omitted mens rea element. State v. Lopez, 1996-NMSC-036, 122 N.M.
63, 920 P.2d 1017 (1996).

Collateral felony must be inherently dangerous. - In a felony murder charge,
involving a collateral lesser-degree felony, that felony must be inherently dangerous or
committed under circumstances that are inherently dangerous. In cases where the
collateral felony is a first degree felony, the res gestae or causal relationship test shall
be used. This instruction will have to be altered to conform with this decision. State v.
Harrison, 90 N.M. 439, 564 P.2d 1321 (1977).

Law reviews. - For article, "Unintentional Homicides Caused by Risk-Creating Conduct:
Problems in Distinguishing Between Depraved Mind Murder, Second Degree Murder,
Involuntary Manslaughter, and Noncriminal Homicide in New Mexico," 20 N.M.L. Reuv.
55 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8§ 498, 506,
534, 535.

What felonies are inherently or foreseeably dangerous to human life for purposes of
felony-murder doctrine, 50 A.L.R.3d 397.

40 C.J.S. Homicide § 46.

14-203. Act greatly dangerous to life; essential elements.



The defendant is charged with first degree murder by an act
greatly dangerous to the lives of others indicating a depraved
mind without regard for human life. For you to find the
defendant guilty [as charged in Count .... ]I, the state must
prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant ............ ; (describe act of defendant)

2. The defendant's act caused? the death of ............ ;
(name of wvictim)

3. The act of the defendant was greatly dangerous to the
lives of others, indicating a depraved mind without regard for
human life;

4. The defendant knew that his act was greatly dangerous to
the lives of others;

5. This happened in New Mexico on or about the ... day
of ....... , 19

USE NOTE
1. Insert the count number if more than one count is charged.

2. UJI 14-251 must also be used if causation is in issue.

E R S R S

Statutory reference. - Section 30-2-1A(3) NMSA 1978.

Committee commentary. - See 30-2-1A(3) NMSA 1978. See LaFave & Scott, Criminal
Law 529 (1972). This provision is used for a killing which resulted from extremely
negligent conduct or "perpetrated by any act imminently dangerous to another, and
evincing a depraved mind, regardless of human life, though without any premeditated
design to effect the death of any particular individual." Warren on Homicide 393 (2d ed.
1938).

It is generally believed that this murder occurs when the accused does an act which is
dangerous to more than one person. Some examples of conduct which have been held
to come within the depraved mind murder category are: firing a bullet into a room
occupied by several people; shooting into a passing train or a moving automobile;
driving a car at very high speeds along a busy street. See generally, LaFave & Scott,
Criminal Law 543 (1972) and Perkins, Criminal Law 37 (2d ed. 1969).



This instruction sets forth a subjective test for "depraved mind murder." Second-degree
murder provides an objective test for depraved mind murder.

LaFave & Scott believe that:

most depraved-heart murder cases do not require a determination of the issue of
whether the defendant actually was aware of the risk entailed by his conduct; his
conduct was very risky and he himself was reasonable enough to know it to be so. It is
only the unusual case which raises the issue - where the defendant is more absent-
minded, stupid or intoxicated than the reasonable man.

LaFave & Scott, supra at 544.
ANNOTATIONS

Extreme risk suggests subjective knowledge that acts were greatly dangerous. -
Where defendants fired at a truck they presumed was empty, killing the victim inside,
subjective knowledge that their acts were greatly dangerous to the lives of others is
present if those acts were very risky and, under the circumstances known to them, the
defendants should have realized this very high degree of risk. State v. McCrary, 100
N.M. 671, 675 P.2d 120 (1984).

Intent to kill particular victim. - A murder committed by an act which indicates a
depraved mind is a first-degree murder and the existence of an intent to kill a particular
individual does not remove the act from this class of murder. State v. Sena, 99 N.M.
272, 657 P.2d 128 (1983).

Instruction held improper. - Instruction on depraved mind murder which set out an
objective standard of knowledge of the risk, stating that "defendant should have known
that his act was greatly dangerous to the lives of others" rather than subjective standard
that "defendant knew that his act was greatly dangerous . . .," was improper, entitling
defendant to reversal of murder conviction and new trial. State v. Ibn Omar-Muhammad,
102 N.M. 274, 694 P.2d 922 (1985).

Vehicular homicide by reckless conduct is lesser included offense of depraved
mind murder by vehicle. State v. Ibon Omar-Muhammad, 102 N.M. 274, 694 P.2d 922
(1985).

Law reviews. - For comment, "An Equal Protection Challenge to First Degree Depraved
Mind Murder Under the New Mexico Constitution”, see 19 N.M.L. Rev. 511 (1989).

For article, "Unintentional Homicides Caused by Risk-Creating Conduct: Problems in
Distinguishing Between Depraved Mind Murder, Second Degree Murder, Involuntary
Manslaughter, and Noncriminal Homicide in New Mexico," 20 N.M.L. Rev. 55 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide § 76.



PART B
SECOND DEGREE MURDER

14-210. Second degree murder; voluntary manslaughter lesser
included offense; essential elements.1

For you to find the defendant guilty of second degree murder
[as charged in Count .. ]2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant killed ............ ; (name of victim)
2. The defendant knew that his acts created a strong
probability of death or great bodily harm4 to ............

(name of victim) [or any other human being] 3;

3. The defendant did not act as a result of sufficient
provocation; 4

4. This happened in New Mexico on or about the ... day
of ...... , 19 ... 4

USE NOTE
1. This instruction is to be given only when provocation is an issue.
2. Insert the count number if more than one count is charged.
3. Use this bracketed phrase when the intent was directed to someone other than the
victim. UJI 14-255 must also be given following UJI 14-220, Voluntary manslaughter;

lesser included offense.

4. The following instructions must also be given after UJI 14-220, Voluntary
manslaughter, lesser included offense:

UJl 14-141, General criminal intent;
UJI 14-131, definition of great bodily harm;
UJI 14-222, definition of sufficient provocation; and

UJI 14-250, Jury procedure for various degrees of homicide.
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Statutory reference. - Section 30-2-1B NMSA 1978.

Committee commentary. - See committee commentary to UJl 14-211 for a discussion
of instructions on second degree murder.

Essential Element Number 3, providing for the jury to consider the issue of provocation,
is consistent with the requirements of Mullaney v. Wilbur, 421 U.S. 684 (1975).

ANNOTATIONS

Court of appeals has no authority to review claim that instruction is erroneous.
State v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App. 1977).

And bound by supreme court order. - The court of appeals was bound by the
supreme court order approving challenged instructions, UJI 14-210 and 14-211, and
had no authority to set the instructions aside. State v. Scott, 90 N.M. 256, 561 P.2d
1349 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Provocation and self-defense mutually exclusive. - The instructions on provocation
and self-defense are each accurate and unambiguous; however, as applied to the facts
of this case they are confusing. The defendant suggests that it is impossible to
determine whether the jury understood that the claim of self-defense supersedes the
element of provocation. Any confusion could have been eliminated if the jury had been
told that it was required to find the defendant not guilty if his conduct met the definition
of self-defense, regardless of if that same conduct could be found to be provocation. In
the future, when a case presents similar circumstances, juries should be so instructed.
State v. Parish, 118 N.M. 39, 878 P.2d 988 (1994).

Location of crime, as element of offense, may be proved by circumstantial
evidence, and the defendant's confession, together with circumstantial evidence,
supplied substantial evidence for the jury's verdict that the crime was committed in New
Mexico, where the bodies were found, since if a choice exists between two conflicting
chains of inference, that choice is for the trier of fact. State v. Ramirez, 89 N.M. 635,
556 P.2d 43 (Ct. App. 1976).

Failure to refer to malice in homicide instructions was deliberate and not an
inadvertent omission. State v. Scott, 90 N.M. 256, 561 P.2d 1349 (Ct. App.), cert.
denied, 90 N.M. 637, 567 P.2d 486 (1977).

Giving provocation instruction was not fundamental error. - Even if the jury
instruction setting forth the elements of second degree murder erroneously included a
provocation element, elimination of the instruction would not have altered the jury's
determination. The evidence overwhelmingly supported the conviction for intentional
killing during the commission of a felony. Since the issue was not preserved below, the
court only needs to find the instruction did not otherwise constitute fundamental error.
State v. Bankert, 117 N.M. 614, 875 P.2d 370 (1994).



Failure to give instruction not prejudicial. - Where the defendant was acquitted of
the charges of first-degree murder and voluntary manslaughter and was convicted
solely of the lesser included offense of involuntary manslaughter, the defendant did not
show any prejudice by the court's failure to give requested instructions on provocation,
voluntary manslaughter and second-degree murder. State v. Ho'o, 99 N.M. 140, 654
P.2d 1040 (Ct. App. 1982).

Law reviews. - For article, "Sufficiency of Provocation for Voluntary Manslaughter in
New Mexico: Problems in Theory and Practice,” see 12 N.M.L. Rev. 747 (1982).

For article, "The Guilty But Mentally Ill Verdict and Plea in New Mexico," see 13 N.M.L.
Rev. 99 (1983).

For article, "Unintentional Homicides Caused by Risk-Creating Conduct: Problems in
Distinguishing Between Depraved Mind Murder, Second Degree Murder, Involuntary
Manslaughter, and Noncriminal Homicide in New Mexico," 20 N.M.L. Rev. 55 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8 499.

41 C.J.S. Homicide 88 64, 75.

14-211. Second degree murder; voluntary manslaughter not lesser
included offense; essential elements.1

For you to find the defendant guilty of second degree murder
[as charged in Count ....]2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant killed ............ ; (name of victim)
2. The defendant knew that his acts created a strong
probability of death or great bodily harm3 to ............
(name of victim) [or any other human being] 4;
3. This happened in New Mexico on or about the ... day
of ...... , 19 ...5
USE NOTE

1. This instruction is to be used only when second degree murder is the lowest degree
of homicide to be considered by the jury.

2. Insert the count number if more than one count is charged.

3. UJI 14-131, the definition of great bodily harm, must be given.



4. Use this bracketed phrase when the intent was directed to someone other than the
victim. In such a case, UJI 14-255 must also be given.

5. UJI 14-141, General criminal intent, must also be given.

Rk S I S b b i S S S

See Section 30-2-1B NMSA 1978. Second degree murder is committed when death
results from acts which the defendant knew created a strong probability of death or
great bodily harm. This was formerly known as "depraved-heart" murder, which is also
murder in the first degree. See 30-2-1A(3) NMSA 1978. The intent necessary for this
crime was formerly defined by the courts as "implied" or "inferred" malice. See
commentary to UJI 14-201 and 14-203 and State v. Smith, 26 N.M. 482, 488, 194 P.
869 (1921). See generally, Perkins, Criminal Law 34-35, 88, 770 (2d ed. 1969) and
LaFave & Scott, Criminal Law 529 (1972).

Implied malice, the intent required as an element of the crime, may be inferred from
certain facts, for example, the use of a deadly weapon. See, e.g., State v. Duran, 83
N.M. 700, 496 P.2d 1096 (Ct. App.), cert. denied, 83 N.M. 699, 496 P.2d 1095 (1972).
Although the New Mexico court in Duran and in other cases refers to the inference as
"implying malice,"” the committee believed that the inference of malice was more
appropriate. See UJI 14-5061. See generally Perkins, "A Reexamination of Malice
Aforethought,” 43 Yale L.J. 537, 549 (1934). Malice may also be inferred where the
defendant does not use a deadly weapon. See State v. Garcia, 61 N.M. 291, 299 P.2d
467 (1956). See generally Annot., 22 A.L.R.2d 854 (1952).

The New Mexico Supreme Court in State v. Welch, 37 N.M. 549, 25 P.2d 211 (1933), a
felony murder case, indicated that second degree murder could be found where there is
"independent” evidence of an intent to Kill. It is assumed that this decision was impliedly
overruled by State v. Reed, 39 N.M. 44, 39 P.2d 1005 (1934).

The court in State v. Reed, supra, held that where the evidence clearly indicates a
certain means was used, for example, the torture used by the defendants in that case, a
conviction for second degree murder could not be sustained and the defendants were
discharged. This case supports the approach of the committee to the lesser included
offense problem and requires the district judge to exercise careful judgment in
submitting second degree murder to the jury. The decision in Reed was sought to be
overruled by a statute which says that the defendant cannot complain if convicted of a
lesser degree of homicide although the evidence clearly establishes that a higher
degree was actually committed. This law has not been repealed but is no longer in the
annotated statutes. N.M. Laws 1937, ch. 199, § 1 (formerly compiled as Section 41-13-1
NMSA 1953 Comp.). This law is unconstitutional insofar as it purports to authorize
conviction of a lesser included offense when there is no evidence of one or more
elements of the lesser offense. Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).



Element 2 of UJI 14-210 and of UJI 14-211 was revised in 1981 to be consistent with
the 1980 amendments to Section 30-2-1 NMSA 1978.

Although the 1980 Legislature amended 30-2-1 NMSA 1978 to provide that murder in
the second degree is a lesser included offense of the crime of murder in the first degree,
an instruction on second degree murder should not be given when the evidence only
supports murder in the first degree.

ANNOTATIONS

Failure to follow the Use Note for a uniform jury instruction is not jurisdictional
error which automatically requires reversal. State v. Doe, 100 N.M. 481, 672 P.2d 654
(1983) (failure to give Instruction 14-141, pursuant to Use Note 5 of this instruction).

Refusal to instruct on second degree murder. - Refusal by the trial court to give an

instruction on second-degree murder is appropriate when the evidence simply did not

support a finding of second-degree murder. There was no evidence that the killing was
anything less than deliberate and intentional. State v. Aguilar, 117 N.M. 501, 873 P.2d
247, cert. denied, 513 U.S. 859, 115 S. Ct. 168, 130 L. Ed. 2d 105, 513 U.S. 865, 115

S. Ct. 182, 130 L. Ed. 2d 116 (1994).

Law reviews. - For article, "Unintentional Homicides Caused by Risk-Creating Conduct:
Problems in Distinguishing Between Depraved Mind Murder, Second Degree Murder,
Involuntary Manslaughter, and Noncriminal Homicide in New Mexico," 20 N.M.L. Rev.
55 (1990).

PART C
VOLUNTARY MANSLAUGHTER

14-220. Voluntary manslaughter; lesser included offense.1

For you to find the defendant guilty of voluntary manslaughter,
the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant killed ............ ; (name of victim)

2. The defendant knew that his acts created a strong
probability of death or great bodily harmZ2 to ............
(name of victim) [or any other human being] 3;

3. This happened in New Mexico on or about the ... day
of ...., 19
The difference between second degree murder and voluntary
manslaughter is sufficient provocation. In second degree murder



the defendant kills without having been sufficiently provoked,
that is, without sufficient provocation. In the case of
voluntary manslaughter the defendant kills after having been
sufficiently provoked, that is, as a result of sufficient
provocation. Sufficient provocation reduces second degree murder
to voluntary manslaughter. 4

USE NOTE
1. This instruction should immediately follow the second degree murder instruction.

2. UJI 14-131, the definition of "great bodily harm," must be given following this
instruction.

3. Use the bracketed phrase when the intent was directed to someone other than the
victim. UJI 14-255 must also be given following this instruction.

4. UJI 14-222, the definition of sufficient provocation, must be given following this
instruction.

EE R I I S S e i S S S S 4

Statutory reference. - Section 30-2-3A NMSA 1978.

Committee commentary. - See Section 30-2-3A NMSA 1978. Manslaughter is an
intentional homicide which is committed under adequate legal provocation. See
generally, LaFave & Scott, Criminal Law 572 (1972). Perkins, Criminal Law 923 (2d ed.
1969). See State v. Lopez, 79 N.M. 282, 442 P.2d 594 (1968); State v. Harrison, 81
N.M. 623, 471 P.2d 193 (Ct. App. 1970), cert. denied, 81 N.M. 668, 472 P.2d 382.

For cases discussing provocation, see State v. Kidd, 24 N.M. 572, 175 P. 772 (1971).
As a matter of law, mere words are not sufficient to establish provocation. State v.
Nevares, 36 N.M. 41, 7 P.2d 933 (1932). See generally, Perkins, supra at 61.

There must be evidence that the defendant acted immediately or soon after the
provocation. In State v. Trujillo, 27 N.M. 594, 203 P. 846 (1921), the defendant was tried
for murder, convicted of voluntary manslaughter and the conviction was reversed on
appeal. The evidence showed a quarrel between the defendant and deceased some
three and one half hours before the time the deceased could have reached the place
where he was later found dead. There was no witness to the killing and the defense was
alibi. The supreme court held that there was clearly no evidence of a sudden quarrel or
heat of passion and that the district court should not have submitted manslaughter to
the jury.

Voluntary manslaughter is a lesser included offense to second degree murder only if
there is sufficient evidence to show provocation. See State v. Rose, 79 N.M. 277, 442



P.2d 589 (1968), cert. denied, 393 U.S. 1028 (1968); State v. Burrus, 38 N.M. 462, 35
P.2d 285 (1934). The voluntary manslaughter instruction should not be given when the
evidence would not support a finding of manslaughter. State v. Trujillo, supra; State v.
Nevares, supra. It is reversible error to submit voluntary manslaughter when the
evidence does not warrant the instruction, and no objection is necessary to preserve the
error. If there is insufficient evidence of provocation and the defendant is convicted of
voluntary manslaughter, he is entitled to be discharged, even though he made no
objection to submission of voluntary manslaughter. Smith v. Smith, 89 N.M. 770, 558
P.2d 39 (1979).

This instruction made no change in the law of New Mexico. The burden of proof is on
the state (once there is enough evidence of provocation to raise the issue and warrant
the submission of voluntary manslaughter along with second degree murder) and the
measure of proof is beyond a reasonable doubt.

It is not a violation of due process if the state is not required to prove, beyond a
reasonable doubt, the absence of facts which mitigate the degree of criminality to
reduce the crime from second degree murder to voluntary manslaughter. Patterson v.
New York, 432 U.S. 197, 97 S. Ct. 2319, 53 L. Ed. 2d 281 (1977). The supreme court
stated in that case, "To recognize at all a mitigating circumstance does not require the
state to prove its nonexistence in each case in which the fact is put in issue, if in its
judgment this would be too cumbersome, too expensive, and too inaccurate." The court
went on to say, "We thus decline to adopt the constitutional imperative, operative
countrywide, that a state must disprove beyond a reasonable doubt every fact
constituting any and all affirmative defenses related to the culpability of an accused."

The court further explained:

We therefore will not disturb the balance struck in previous cases holding that the due
process clause requires the prosecution to prove beyond a reasonable doubt all of the
elements included in the definition of the offense of which the defendant is charged.
Proof of the nonexistence of all affirmative defenses has never been constitutionally
required; and we perceive no reason to fashion such a rule in this case and apply it to
the statutory defense at issue here.

In the case, the New York statute reduced murder in the second degree to voluntary
manslaughter if the defendant "acts under the influence of extreme emotional
disturbance, . . .. " The New Mexico statute reduces second degree murder to voluntary
manslaughter if the homicide is "committed upon a sudden quarrel or in the heat of
passion." Once the state has proved, beyond a reasonable doubt, the elements of
second degree murder, the burden may be placed on the defendant to prove the
mitigating circumstances constituting sufficient provocation without violating due
process. Patterson v. New York, supra. In State v. Smith, 89 N.M. 777, 558 P.2d 46 (Ct.
App.), rev'd on other grounds, 89 N.M. 770, 558 P.2d 39 (1976), the court stated that
"proof of provocation beyond a reasonable doubt is not required for a conviction of
voluntary manslaughter." The court pointed out, by way of dicta, that the state has the



burden of proving that the defendant did not act as a result of sufficient provocation in
order to prove the material elements of second degree murder. It did not decide which
of the parties has the burden of proving sufficient provocation in order to establish the
elements of voluntary manslaughter. The committee has found no New Mexico
appellate court opinion which resolves the issue of proving sufficient provocation to
establish voluntary manslaughter.

ANNOTATIONS
|. GENERAL CONSIDERATION.

Manslaughter not invariably included in murder. - Under appropriate circumstances,
where there is evidence that the defendant acted as a result of sufficient provocation, a
charge of manslaughter could properly be said to be included in a charge of murder,
and, accordingly, it would not be error to submit this instruction to the jury; however, it
cannot seriously be maintained that manslaughter is invariably "necessarily included" in
murder, since different kinds of proof are required to establish the distinct offenses.
Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).

Failure to refer to malice in homicide instructions was deliberate and not an
inadvertent omission. State v. Scott, 90 N.M. 256, 561 P.2d 1349 (Ct. App.), cert.
denied, 90 N.M. 637, 567 P.2d 486 (1977).

No error in manslaughter finding where no objection to instruction. - Where the
trial court fully and completely instructed the jury on first and second degree murder, as
well as voluntary manslaughter, and no objection was made to these instructions as
given by the court, there is no error in finding defendant guilty of manslaughter when
charged with murder. State v. Rose, 79 N.M. 277, 442 P.2d 589 (1968), cert. denied,
393 U.S. 1028, 89 S. Ct. 626, 21 L. Ed. 2d 571 (1969).

Instruction on voluntary manslaughter should be given when there is sufficient
evidence to sustain conviction on the charge. State v. Benavidez, 94 N.M. 706, 616
P.2d 419 (1980); State v. Montano, 95 N.M. 233, 620 P.2d 887 (Ct. App. 1980); State v.
Maestas, 95 N.M. 335, 622 P.2d 240 (1981); State v. Marquez, 96 N.M. 746, 634 P.2d
1298 (Ct. App. 1981).

In order to warrant an instruction on voluntary manslaughter, there must be some
evidence in the record which would support such an instruction, and which would
support a conviction for voluntary manslaughter. State v. Garcia, 95 N.M. 260, 620 P.2d
1285 (1980).

Defendant is entitled to instruction on voluntary manslaughter as a lesser included
offense of murder in the first degree if there is evidence to support, or tending to
support, such an instruction. Sells v. State, 98 N.M. 786, 653 P.2d 162 (1982).



Error to submit issue of manslaughter where no such issue is involved. State v.
Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).

It is error for the court to submit to the jury an issue of whether defendant was guilty of
voluntary manslaughter when the facts establish either first or second degree murder,
but could not support a conviction of voluntary manslaughter and, accordingly, upon
acquittal of murder and conviction of voluntary manslaughter, a reversal and discharge
of the accused is required. Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).

"Unlawfulness" and self-defense. - It is the element of unlawfulness that is negated
by self-defense. When self-defense or the defense of others is at issue, the absence of
such justification is an element of the offense. The instruction, derived from this
instruction, was simply erroneous in neglecting to instruct on the element of
unlawfulness after the self-defense evidence had been introduced. State v. Parish, 118
N.M. 39, 878 P.2d 988 (1994).

Jury to be instructed on elements of each crime before deliberations begin. - Even
though the jury is instructed to consider first degree murder and make a determination
before moving on to any lesser offenses, the jury must be instructed on each of the
crimes charged, and the elements of each, before deliberation ever begins; assuming
that there is evidence of provocation, the jury should be given the choice of finding that
the defendant committed voluntary manslaughter; failure to do so is not harmless and is
prejudicial. State v. Benavidez, 94 N.M. 706, 616 P.2d 419 (1980).

When erroneous manslaughter instruction harmless. - In light of the instructions by
the trial court that the jury was first to determine whether defendant was guilty of second
degree murder (of which defendant was convicted) and that guilt of voluntary
manslaughter was to be considered only if it was determined that defendant was not
guilty of second degree murder, any error in the voluntary manslaughter instruction was
harmless. State v. Scott, 90 N.M. 256, 561 P.2d 1349 (Ct. App.), cert. denied, 90 N.M.
637, 567 P.2d 486 (1977).

Failure to give instruction not prejudicial. - Where the defendant was acquitted of
the charges of first-degree murder and voluntary manslaughter and was convicted
solely of the lesser included offense of involuntary manslaughter, the defendant did not
show any prejudice by the court's failure to give requested instructions on provocation,
voluntary manslaughter and second-degree murder. State v. Ho'o, 99 N.M. 140, 654
P.2d 1040 (Ct. App. 1982).

Court of appeals was bound by supreme court order approving challenged
instructions, UJI 14-210 and 14-211, and had no authority to set the instructions aside.
State v. Scott, 90 N.M. 256, 561 P.2d 1349 (Ct. App.), cert. denied, 90 N.M. 637, 567
P.2d 486 (1977).

Law reviews. - For article, "Sufficiency of Provocation for Voluntary Manslaughter in
New Mexico: Problems in Theory and Practice,” see 12 N.M.L. Rev. 747 (1982).



For article, "The Guilty But Mentally Ill Verdict and Plea in New Mexico," see 13 N.M.L.
Rev. 99 (1983).

For annual survey of New Mexico law relating to criminal law, see 13 N.M.L. Rev. 323
(1983).

For article, "Unintentional Homicides Caused by Risk-Creating Conduct: Problems in
Distinguishing Between Depraved Mind Murder, Second Degree Murder, Involuntary
Manslaughter, and Noncriminal Homicide in New Mexico," 20 N.M.L. Rev. 55 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8 532.
41 C.J.S. Homicide § 75.
II. PROVOCATION.

Provocation as element of voluntary manslaughter. - Although not willing to rule
unequivocally either that provocation is or is not an "element" of voluntary
manslaughter, there must be some evidence that the killing was committed upon a
sudden quarrel or in the heat of passion in order for a conviction of voluntary
manslaughter to stand; in this sense, provocation is a part of voluntary manslaughter.
Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).

To convict someone of voluntary manslaughter, the jury must have evidence that there
was a sudden quarrel or heat of passion at the time of the commission of the crime in
order, under the common-law theory, to show that the killing was the result of
provocation sufficient to negate the presumption of malice. Smith v. State, 89 N.M. 770,
558 P.2d 39 (1976).

Sudden anger or heat of passion and provocation must concur to make a homicide
voluntary manslaughter. State v. Castro, 92 N.M. 585, 592 P.2d 185 (Ct. App.), cert.
denied, 92 N.M. 621, 593 P.2d 62 (1979).

Provocation and disclosure may occur at different times. - A homicide defendant's
testimony that he was provoked to shoot the victim after learning from his wife that the
victim, her father, had sexually molested her was sufficient evidence to support
submitting the defendant's requested jury instruction on the lesser-included offense of
voluntary manslaughter, notwithstanding the fact that the victim did not convey the
provocative information to the defendant. Although the victim must be the source of the
provocation to reduce a murder charge to voluntary manslaughter, the provocation and
the disclosure of the events constituting the provocation may occur at different times.
State v. Munoz, 113 N.M. 489, 827 P.2d 1303 (Ct. App. 1992).

Defendant has burden to come forward with evidence establishing sufficient
provocation in order to be entitled to an instruction on voluntary manslaughter. State v.
Manus, 93 N.M. 95, 597 P.2d 280 (1979).



Evidence may be circumstantial. - If there is enough circumstantial evidence to raise
an inference that the defendant was sufficiently provoked to kill the victim, he is entitled
to an instruction on manslaughter. State v. Martinez, 95 N.M. 421, 622 P.2d 1041
(1981).

Victim must be source of defendant's provocation. - In order to reduce murder to
manslaughter, the victim must have been the source of the defendant's provocation.
State v. Manus, 93 N.M. 95, 597 P.2d 280 (1979).

Defendant may not originate provocation. - If the defendant intentionally caused the
victim to do acts which the defendant could claim provoked him, he cannot kill the victim
and claim that he was provoked; in such a case, the circumstances show that he acted
with malice aforethought, and the offense is murder. State v. Manus, 93 N.M. 95, 597
P.2d 280 (1979).

Provocation must be such as affects ability of ordinary person to reason. -
Evidence of provocation sufficient to reduce a charge of second-degree murder to
voluntary manslaughter must be such as would affect the ability to reason and cause a
temporary loss of self control in an ordinary person of average disposition. State v.
Jackson, 99 N.M. 478, 660 P.2d 120 (Ct. App.), rev'd on other grounds, 100 N.M. 487,
672 P.2d 660 (1983).

Provocation must concur with sudden anger or heat of passion, such that an ordinary
person would not have cooled off before acting. Sells v. State, 98 N.M. 786, 653 P.2d
162 (1982).

Words alone inadequate provocation. - Words alone, however scurrilous or insulting,
will not furnish adequate provocation to make a homicide voluntary manslaughter. State
v. Castro, 92 N.M. 585, 592 P.2d 185 (Ct. App.), cert. denied, 92 N.M. 621, 593 P.2d 62
(1979); State v. Montano, 95 N.M. 233, 620 P.2d 887 (Ct. App. 1980).

Although words alone, however scurrilous or insulting, will not furnish adequate
provocation to require the submission of a voluntary manslaughter instruction, if there is
evidence to raise the inference that by reason of actions and circumstances the
defendant was sufficiently "provoked," as defined in 30-2-3A NMSA 1978 or in UJI 14-
222, then the jury should be given the voluntary manslaughter instruction. Sells v. State,
98 N.M. 786, 653 P.2d 162 (1982).

Informational words may constitute provocation. - Informational words, as
distinguished from mere insulting words, may constitute adequate provocation; thus, the
substance of the informational words spoken, the meaning conveyed by those
informational words, the ensuing arguments and other actions of the parties, when
taken together, can amount to provocation. Sells v. State, 98 N.M. 786, 653 P.2d 162
(1982).



Exercise of legal right, no matter how offensive, is no provocation as lowers the
grade of a homicide from murder to manslaughter. State v. Manus, 93 N.M. 95, 597
P.2d 280 (1979); State v. Marquez, 96 N.M. 746, 634 P.2d 1298 (Ct. App. 1981), aff'd,
107 N.M. 369, 758 P.2d 783 (1988).

Transference of heat of passion not allowed. - The weight of authority is against
allowing transference of one's passion from the object of the passion to a related
bystander. State v. Gutierrez, 88 N.M. 448, 541 P.2d 628 (Ct. App. 1975).

Issue of self-defense found not raised. - Evidence that the defendant had been
instructed by his employer to recover a stolen truck containing contraband from those
who had it (the decedents) or to kill them if they refused under threat of death from the
employer did not raise an issue of self-defense, which requires the preservation of one's
self from attack; no sudden quarrel, heat of passion or sufficient provocation was shown
and thus the trial court did not err in refusing to give instructions on manslaughter. State
v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).

Provocation a jury question. - Generally, it is for the jury to determine whether there is
sufficient provocation under an appropriate instruction on voluntary manslaughter. Sells
v. State, 98 N.M. 786, 653 P.2d 162 (1982).

14-221. Voluntary manslaughter; no murder instruction; essential
elements.1

For you to find the defendant guilty of voluntary manslaughter
[as charged in Count .... ]2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant killed ............ ; (name of victim)

2. The defendant knew that his acts created a strong
probability of death or great bodily harm3 to
[him] ..., (name of victim) [or any other human
being] 4;

3. The defendant acted as a result of sufficient

provocation; 5

4. This happened in New Mexico on or about the ... day
of ...., 19 ...6

USE NOTE



1. This instruction is to be used if the defendant has been charged only with voluntary
manslaughter or if voluntary manslaughter is the highest degree of homicide given to
the jury.

2. Insert the count number if more than one count is charged.
3. UJI 14-131, the definition of great bodily harm, must be given.

4. Use the bracketed phrase when the intent to kill or do great bodily harm was directed
to someone other than the victim. UJI 14-255 must also be given.

5. UJI 14-222, the definition of sufficient provocation, must also be given.

6. UJI 14-141, General criminal intent, must also be given.
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Statutory reference. - Section 30-2-3A NMSA 1978.

Committee commentary. - As explained in the commentary to UJI 14-220,
manslaughter is essentially second degree murder committed under sufficient
provocation. To make a case of manslaughter, the state must prove all of the essential
elements of second degree murder plus the additional element of sufficient provocation.

ANNOTATIONS

Failure to give instruction not prejudicial. - Where the defendant was acquitted of
the charges of first-degree murder and voluntary manslaughter and was convicted
solely of the lesser included offense of involuntary manslaughter, the defendant did not
show any prejudice by the court's failure to give requested instructions on provocation,
voluntary manslaughter and second-degree murder. State v. Ho'o, 99 N.M. 140, 654
P.2d 1040 (Ct. App. 1982).

Law reviews. - For article, "Sufficiency of Provocation for Voluntary Manslaughter in
New Mexico: Problems in Theory and Practice,” see 12 N.M.L. Rev. 747 (1982).

For article, "Unintentional Homicides Caused by Risk-Creating Conduct: Problems in
Distinguishing Between Depraved Mind Murder, Second Degree Murder, Involuntary
Manslaughter, and Noncriminal Homicide in New Mexico,"” 20 N.M.L. Rev. 55 (1990).
Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide § 56.

41 C.J.S. Homicide § 389.

14-222. Sufficient provocation; defined.



"Sufficient provocation” can be any action, conduct or circumstances which arouse
anger, rage, fear, sudden resentment, terror or other extreme emotions. The
provocation must be such as would affect the ability to reason and to cause a temporary
loss of self control in an ordinary person of average disposition. The "provocation” is not
sufficient if an ordinary person would have cooled off before acting.
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In defining sufficient provocation, the court in State v. Kidd, 24 N.M. 572, 175 P. 772
(1917) stated:

All that is required is sufficient provocation to excite in the mind of the defendant such
emotions as either anger, rage, sudden resentment, or terror as may be sufficient to
obscure the reason of an ordinary man, and to prevent deliberation and premeditation,
and to exclude malice, and to render the defendant incapable of cool reflection.

In State v. Trujillo, 27 N.M. 594, 203 P. 846 (1921), the court pointed out that "[no] mere
words, however opprobrious or indecent, are deemed sufficient to arouse ungovernable
passion, so as to reduce a homicide from murder to manslaughter.” In State v. Nevares,
36 N.M. 41, 7 P.2d 933 (1932), the court pointed out that:

Mere sudden anger or heat of passion will not reduce the killing from murder to
manslaughter. There must be adequate provocation. The one without the other will not
suffice to effect the reduction in the grade of the offense. The two elements must
concur.

And words alone, however scurrilous or insulting, will not furnish the adequate
provocation required for this purpose.

The test of whether the provocation was adequate must be determined by considering
whether it would have created the passion offered in mitigation in the ordinary man of
average disposition. If so, then it is adequate and will reduce the offense to
manslaughter.

The phrase "heat of passion” includes a killing in circumstances which arouse anger,
fear, rage, sudden resentment, terror or other extreme emotions. Such killings are held
to be upon "sufficient provocation." State v. Smith, 89 N.M. 777, 558 P.2d 46 (1976),
rev'd on other grounds, 89 N.M. 770, 558 P.2d 39 (1976).

Examples of fact situations which support a conviction of manslaughter include cases
where: the defendant and deceased draw their guns and fire at each other through a
closed door, and it is unknown who fired first, State v. Burrus, 38 N.M. 462, 35 P.2d 285
(1934); the defendant feared that the deceased was attempting to get a gun with which
to shoot the defendant, and the defendant acts to prevent the deceased from getting his
gun, State v. Wright, 38 N.M. 427, 34 P.2d 870 (1934); and the defendant was
suddenly, and without warning, partially pulled from the seat of his car, by the deceased



who could not be seen by the defendant, and defendant reacted by firing a gun, State v.
Lopez, 79 N.M. 282, 442 P.2d 594 (1968).

Examples of provocative acts are: the finding of a wife by her husband in the act of
adultery with a paramour; the seduction of the defendant's infant daughter; the rape of a
close female relative of the defendant; the murder or injury of a close relative of the
defendant; the act of sodomy with the defendant's young son; a killing to prevent the
rape of the defendant's wife. Perkins, Criminal Law (2d ed.) p. 65.

Examples of sufficient heat of passion in other jurisdictions include: shooting of mistress
by defendant who was aroused to heat of passion by a series of events over a
considerable period of time, People v. Borchers, 50 Cal. 2d 321, 325 P.2d 97 (1958);
knifing by defendant during fist fight where defendant has a depressed skull which
caused him to fear that a blow to his head could cause blindness or death, People v.
Otwell, 61 Cal. Rptr. 427 (Ct. App. 1967); shooting of man defendant's wife found with
where the wife's illicit activities had been suspected by defendant over a long period of
time, Baker v. People, 114 Colo. 50, 160 P.2d 983 (1945); shooting by defendant of
father-in-law upon learning deceased had raped defendant's wife while defendant on
business trip, State v. Flory, 40 Wyo. 184, 276 P. 458 (1929); shooting of deceased
after deceased accosted defendant and defendant's father with a pistol and slightly
wounded them both, Sanders v. State, 26 Ga. App. 475, 106 S.E. 314 (Ct. App. 1921);
shooting by defendant of brother where evidence showed series of events [acts] by
brother provided "pent-up anger" which defendant relieved by shooting after brother
made statement which further aroused defendant, Ferrin v. People, 164 Colo. 130, 433
P.2d 108 (1967).

"Heat of passion" may be based upon a series of events over a considerable period of
time which would arouse a person to an extreme emotion when an otherwise
dispassionate event occurs. See State v. Benavidez, 94 N.M. 706, 616 P.2d 419 (1980).

An example of sufficient provocation arising from a "sudden quarrel” is the shooting of a
person, who had been drinking extensively and had become angered at the defendant
to such an extent as to knock a hole in defendant's wall, when, upon being requested to
leave, he looked threateningly at defendant and started to rise from his chair. State v.
Montano, 95 N.M. 233, 620 P.2d 887 (Ct. App. 1980).

An example of lack of sufficient provocation is presented in State v. Farris, 95 N.M. 96,
619 P.2d 541 (1980) where the deceased, who was the wife of defendant and whose
boyfriend had previously threatened defendant, poked defendant in the chest and called
him names prior to his shooting her.

ANNOTATIONS
Provocation supporting conviction for voluntary manslaughter is an act committed

under the influence of an uncontrollable fear of death or great bodily harm, caused by
the circumstances, but without the presence of all the ingredients necessary to excuse



the act on the ground of self-defense. State v. Melendez, 97 N.M. 738, 643 P.2d 607
(1982).

Provocation a jury question. - Generally, it is for the jury to determine whether there is
sufficient provocation under an appropriate instruction on voluntary manslaughter. Sells
v. State, 98 N.M. 786, 653 P.2d 162 (1982).

Provocation and self-defense mutually exclusive. - The instructions on provocation
and self-defense are each accurate and unambiguous; however, as applied to the facts
of this case they are confusing. The defendant suggests that it is impossible to
determine whether the jury understood that the claim of self-defense supersedes the
element of provocation. Any confusion could have been eliminated if the jury had been
told that it was required to find the defendant not guilty if his conduct met the definition
of self-defense, regardless of if that same conduct could be found to be provocation. In
the future, when a case presents similar circumstances, juries should be so instructed.
State v. Parish, 118 N.M. 39, 878 P.2d 988 (1994).

Exercise of legal right, no matter how offensive, is not adequate provocation to
reduce homicide from murder to manslaughter. State v. Marquez, 96 N.M. 746, 634
P.2d 1298 (Ct. App. 1981).

Words alone generally not adequate provocation. - Although words alone, however
scurrilous or insulting, will not furnish adequate provocation to require the submission of
a voluntary manslaughter instruction, if there is evidence to raise the inference that by
reason of actions and circumstances the defendant was sufficiently "provoked," as
defined in 30-2-3A NMSA 1978 or in this instruction, then the jury should be given the
voluntary manslaughter instruction. Sells v. State, 98 N.M. 786, 653 P.2d 162 (1982).

But informational words may constitute provocation. - Informational words, as
distinguished from mere insulting words, may constitute adequate provocation; thus, the
substance of the informational words spoken, the meaning conveyed by those
informational words, the ensuing arguments and other actions of the parties, when
taken together, can amount to provocation. Sells v. State, 98 N.M. 786, 653 P.2d 162
(1982).

Provocation must concur with sudden anger or heat of passion. State v. Reynolds,
98 N.M. 527, 650 P.2d 811 (1982).

Provocation must concur with sudden anger or heat of passion, such that an ordinary
person would not have cooled off before acting. Sells v. State, 98 N.M. 786, 653 P.2d
162 (1982).

Provocation and disclosure may occur at different times. - A homicide defendant's
testimony that he was provoked to shoot the victim after learning from his wife that the
victim, her father, had sexually molested her was sufficient evidence to support
submitting the defendant's requested jury instruction on the lesser-included offense of



voluntary manslaughter, notwithstanding the fact that the victim did not convey the
provocative information to the defendant. Although the victim must be the source of the
provocation to reduce a murder charge to voluntary manslaughter, the provocation and
the disclosure of the events constituting the provocation may occur at different times.
State v. Munoz, 113 N.M. 489, 827 P.2d 1303 (Ct. App. 1992).

What constitutes sufficient cooling time depends upon the nature of the provocation
and the facts of each case, and is a question for the jury. State v. Reynolds, 98 N.M.
527, 650 P.2d 811 (1982).

Actions of police officer exercising his duties in a lawful manner cannot rise to the
level of sufficient provocation. State v. Martinez, 97 N.M. 540, 641 P.2d 1087 (Ct. App.
1982).

Failure to give instruction not prejudicial. - Where the defendant was acquitted of
the charges of first-degree murder and voluntary manslaughter and was convicted
solely of the lesser included offense of involuntary manslaughter, the defendant did not
show any prejudice by the court's failure to give requested instructions on provocation,
voluntary manslaughter and second-degree murder. State v. Ho'o, 99 N.M. 140, 654
P.2d 1040 (Ct. App. 1982).

Instructions not confusing. - Where jury was instructed that, if defendant was
sufficiently provoked to kill another, he might be guilty of voluntary manslaughter and
sufficient provocation was defined, in part, as fear, and where defendant testified that he
was afraid when shots were fired at him, there was no reason for the jury to be
confused by the instruction. State v. Melendez, 97 N.M. 738, 643 P.2d 607 (1982).

Law reviews. - For article, "Sufficiency of Provocation for Voluntary Manslaughter in
New Mexico: Problems in Theory and Practice,” see 12 N.M.L. Rev. 747 (1982).

For annual survey of New Mexico criminal law and procedure, 19 N.M.L. Rev. 655
(1990).

PART D
INVOLUNTARY MANSLAUGHTER

14-230. Withdrawn.
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See Committee Commentary to UJIl 14-231.

ANNOTATIONS



Withdrawals. - Pursuant to a court order dated June 17, 1997, this instruction, relating
to involuntary manslaughter based on an unlawful act not amounting to a felony, is
withdrawn effective for cases filed in the district courts on and after August 1, 1997.

14-231. Involuntary manslaughter; essential elements.1

For you to find the defendant guilty of involuntary
manslaughter [as charged in Count 12, the state must
prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. (name of
defendant) (describe
defendant's act),

2. (name of defendant) should have
known of the danger involved by 's (name
of defendant) actions;

3. (name of defendant) acted with a
willful disregard for the safety of others;

4. 's (name of defendant) act caused
the death of (name of victim) ;
5. This happened in New Mexico on or about the day
of ’
USE NOTE

1. This instruction is used in all involuntary manslaughter prosecutions.
2. Insert the count number if more than one count is charged.

[As amended, effective August 1, 1997.]
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See 8§ 30-2-3B NMSA 1978. See generally LaFave & Scott, Criminal Law 586-94
(1972). Manslaughter committed by a lawful act done in an unlawful manner or without
due caution and circumspection requires a showing of criminal negligence, i.e., conduct
which is reckless, wanton or willful. State v. Grubbs, 85 N.M. 365, 512 P.2d 693 (Ct.
App. 1973).



Except for vehicular homicide cases, there does not appear to be any negligent-act
manslaughter case reported in New Mexico. In State v. Sisneros, 42 N.M. 500, 82 P.2d
274 (1938), the court held that a charge of death resulting from reckless driving was an
example of a lawful act done in an unlawful manner. This example no longer has any
direct bearing since vehicular homicide caused by reckless driving must be charged
under the vehicular homicide statute. See UJI 14-240 and commentary. See State v.
Lujan, 76 N.M. 111, 412 P.2d 405 (1966); State v. Blevins, 40 N.M. 367, 60 P.2d 208
(1936).

State v. McFall, 67 N.M. 260, 354 P.2d 547 (1960), indicates that involuntary
manslaughter as well as voluntary manslaughter may be a lesser included offense to a
charge of murder. See also N.M. Laws 1937, ch. 199, § 1, as discussed in the
commentary to UJI 14-210.

See Section 30-2-3B NMSA 1978. This instruction should be used in all involuntary
manslaughter prosecutions whether the death was caused by a lawful act or an
"unlawful" act. Both require a showing of an underlying unlawful act. State v.
Yarborough, 122 N.M. 596, 930 P.2d 131, State v. Kirby, 122 N.M. 609, 930 P.2d 144
(1996); State v. Abeyta, 120 N.M. 233, 901 P.2d 164 (1995).

Vehicular homicide caused by reckless driving must be charged under the vehicular
homicide statute, Section 66-8-101 NMSA 1978. Yarborough, supra.

ANNOTATIONS

The 1997 amendment, effective August 1, 1997, rewrote Paragraphs 2 and 3 and
made stylistic changes in Paragraphs 1 and 4, and added Use Note 1 and redesignated
the existing Use Note as Use Note 2.

Involuntary manslaughter statute excludes all cases of intentional killing, and
includes only unintentional killings by acts unlawful, but not felonious, or lawful, but
done in an unlawful manner, or without due caution and circumspection; the killing must
be unintentional to constitute involuntary manslaughter, and, if it is intentional and not
justifiable, it belongs in some one of the classes of unlawful homicide of a higher degree
than involuntary manslaughter. State v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App.
1977).

Inflicting beating is an unlawful act, and, accordingly, there was no basis for an
instruction on involuntary manslaughter by lawful act, nor was there any basis for an
instruction on manslaughter by unlawful act not amounting to a felony. State v.
Gutierrez, 88 N.M. 448, 541 P.2d 628 (Ct. App. 1975).

Instruction on negligent self-defense improperly denied. - Since the defendant
could be viewed as in a position where his safety or the safety of his friend was
threatened and, if, in an attempt to protect himself or ward off the attackers, the
defendant inadvertently shot the victim, then his actions could be viewed as being the



commission of a lawful act of self-defense committed in an unlawful manner or without
due caution and circumspection, such that an instruction on involuntary manslaughter
based on negligent self-defense should have been given. State v. Arias, 115 N.M. 93,
847 P.2d 327 (Ct. App. 1993).

Law reviews. - For article, "Unintentional Homicides Caused by Risk-Creating Conduct:
Problems in Distinguishing Between Depraved Mind Murder, Second Degree Murder,
Involuntary Manslaughter, and Noncriminal Homicide in New Mexico," 20 N.M.L. Rev.
55 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8§ 499, 534.

Test or criterion of term "culpable negligence,” "criminal negligence," or "gross
negligence," appearing in statute defining or governing manslaughter, 161 A.L.R. 10.

41 C.J.S. Homicide 8 88 et seq.

PART E
VEHICLE HOMICIDE

14-240. Homicide or great bodily injury by vehicle; essential
elements.

For you to find the defendant guilty of causing
[death] 1 [or] [great bodily injury]Z2 by vehicle [as charged in
Count 13, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant operated a motor vehicle4
[while under the influence of intoxicating liquorb;]1
[while under the influence of , a
drugb; ]
[in a reckless manner7;]

2. The defendant thereby caused8 the [death of]I [or] [great

bodily injury2 to] (name of
victim) ;

3. This happened in New Mexico on or about the
day of ’

USE NOTE



1. Use only applicable alternative or alternatives.

2. If defendant is charged with great bodily injury by vehicle, the definition of great bodily
harm, Instruction 14-131, must be given with the word "injury” substituted for "harm".

3. Insert the count number if more than one count is charged.
4. See Section 66-1-4.11 NMSA 1978 for the definition of a motor vehicle.

5. Instruction 14-243, the definition of under the influence of intoxicating liquor, must be
given if this element is given.

6. Instruction 14-245, the definition of under the influence of a drug, must be given if this
element is given.

7. Instruction 14-241, the definition of driving a motor vehicle in a reckless manner, must
be given if this element is given.

8. If causation is in issue, Instruction 14-251, the definition of causation, must be given.

[UJI Criminal Rule 2.60 NMSA 1978; UJI 14-240 SCRA; as amended, effective August
1, 1989; June 1, 1994; May 1, 1997.]
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Statutory reference. - Sections 66-8-101 and 66-8-113 NMSA 1978.

Committee commentary. - Homicide or great bodily injury by vehicle is not a strict
liability crime and requires a mens rea element, "a mental state of conscious
wrongdoing”. State v. Jordan, 83 N.M. 571, 494 P.2d 984 (Ct. App. 1972). The use of a
vehicle to commit a homicide may under certain circumstances result in a charge of
murder if the mens rea for murder is present. See, e.g., State v. Montoya, 72 N.M. 178,
381 P.2d 963 (1963); see generally, Annot., 21 A.L.R.3d 116 (1968).

Driving while intoxicated must be the direct and proximate cause of the death when the
homicide is based on that provision. State v. Sisneros, 42 N.M. 500, 505-06, 82 P.2d
274 (1938). State v. Myers, 88 N.M. 16, 536 P.2d 280 (Ct. App. 1975).

The statute for homicide by vehicle controls over the general, involuntary manslaughter
statute and must be used. See State v. Yarborough, N.M. , 930 P.2d 131 (1996),
affirming, 120 N.M. 669, 905 P.2d 209 (Ct. App. 1995).

In a prosecution for depraved mind murder, if there is evidence of the use of drugs or
alcohol which could have impaired the defendant's ability to drive "to the slightest
degree"”, in addition to the depraved mind murder instructions, the jury must also be



instructed on vehicle homicide. See State v. Omar-Muhammad, 105 N.M. 788, 792, 737
P.2d 1165 (1987).

ANNOTATIONS

The 1989 amendment, effective for cases filed in the district courts on or after August
1, 1989, in Element 1 in the instruction, deleted "[while an habitual user of , a
narcotic drug]" following the first item, "narcotic” preceding "drug" in the third item, and
deleted the former last two items, which read "[while under the influence of any drug to
a degree that rendered him incapable of driving safely]" and "[recklessly]"; in the Use
Note, deleted the former first sentence of ltem 4, which read "UJI 14-242 must also be
used if the results of the chemical test introduced under Section 66-8-110 NMSA 1978
are used to establish a presumption concerning the influence of alcohol”, deleted former
Item 6, which read "UJI 14-241, the definition of 'reckless driving', must also be used",
and redesignated former Item 7 as present Item 6.

The 1994 amendment, effective June 1, 1994, inserted "in a reckless manner" in
Paragraph 1 of the instruction, added Use Note 6 and redesignated former Use Note 6
as Use Note 7, and substituted "given if this element is given" for "used" at the end of
Use Note 7.

The 1997 amendment, effective May 1, 1997, substituted "Homicide or great bodily
injury by vehicle" for "Vehicle homicide; great bodily harm" in the instruction heading,
substituted "injury” for "harm" throughout the instruction and made related stylistic
changes, and rewrote the Use Notes.

Controlled Substances Act. - See 30-31-1 NMSA 1978 and notes thereto.

This instruction and UJI 14-241 adequately instruct the jury on reckless driving
even though they fail to instruct the jury on willful and wanton conduct. State v. Blakley,
90 N.M. 744, 568 P.2d 270 (Ct. App. 1977).

Willful and wanton conduct instruction omitted. - The prior practice of instructing on
willful and wanton conduct was not considered to be helpful and was deliberately
omitted from UJI 14-241 and this instruction. State v. Blakley, 90 N.M. 744, 568 P.2d
270 (Ct. App. 1977).

Law reviews. - For article, "Unintentional Homicides Caused by Risk-Creating Conduct:
Problems in Distinguishing Between Depraved Mind Murder, Second Degree Murder,
Involuntary Manslaughter, and Noncriminal Homicide in New Mexico," 20 N.M.L. Rev.
55 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7A Am. Jur. 2d Automobiles and Highway
Traffic § 324 et seq.

Alcohol-related vehicular homicide: nature and elements of offense, 64 A.L.R.4th 166.



61A C.J.S. Motor Vehicles § 668.

14-240A. Injury to pregnant woman by vehicle; essential elements.

For you to find the defendant guilty of causing injury to a
pregnant woman by vehicle [as charged in Count 11,
the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant operated a motor vehiclel2

[while under the influence of intoxicating liquor3;]4
[while under the influence of , a drugbh; ]

[in a reckless manneré6; ]

2. The defendant thereby caused?” (name of
victim) to suffer a [miscarriage8]4 [or] [stillbirth8].

3. This happened in New Mexico on or about the day
of ’

USE NOTE
1. Insert the count number if more than one count is charged.
2. See Section 66-1-4.11 NMSA 1978 for the definition of a motor vehicle.

3. Instruction 14-243, the definition of under the influence of intoxicating liquor, must be
given if this element is given.

4. Use only applicable alternative or alternatives.

5. Instruction 14-245, the definition of under the influence of a drug, must be given if this
element is given.

6. Instruction 14-241, the definition of driving in a reckless manner, must be given if this
element is given.

7. If causation is in issue, Instruction 14-251, the definition of causation, must be given.

8. If requested, Instruction 14-246, the definition of miscarriage or stillbirth, may be
given.

[Adopted, effective May 1, 1997.]
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Statutory reference. - Section 66-8-101.1 NMSA 1978.
ANNOTATIONS

Effective dates. - Pursuant to a court order dated February 28, 1997, this instruction is
effective for cases filed in the district courts on and after May 1, 1997.

14-241. Homicide by vehicle; "driving in a reckless manner";
defined.

For you to find that the defendant operated a motor vehicle in a reckless manner, you
must find that the defendant drove with willful disregard of the safety of others and at a
speed or in a manner that endangered or was likely to endanger any person.

USE NOTE

1. This instruction must be given immediately after UJI Criminal 14-240 or 14-240A if
driving in a reckless manner is an issue.

[As amended, effective August 1, 1997.]
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Statutory reference. - Section 66-8-113 NMSA 1978.

Committee commentary. - The 1997 amendments to this instruction simplify while
retaining the essential meaning of Section 66-8-113 NMSA 1978.

ANNOTATIONS

The 1997 amendment, effective August 1, 1997, substituted "Homicide by vehicle;
'driving in a reckless manner™ for "Vehicle homicide; reckless driving" in the instruction
heading, substituted "operated a motor vehicle in a reckless manner" for "was driving
recklessly”, substituted "at a speed or in a manner that endangered or was likely to
endanger" for "[at a speed] [or] [in a manner] which [endangered] [or] [was likely to
endanger]", deleted "or property" following "person” at the end of the instruction, and
rewrote Use Note 1 and deleted former Use Note 2 relating to use of the applicable
alternative.

UJI 14-240 and this instruction adequately instruct the jury on reckless driving
even though they fail to instruct the jury on willful and wanton conduct. State v. Blakley,
90 N.M. 744, 568 P.2d 270 (Ct. App. 1977).

Willful and wanton conduct instruction omitted. - The prior practice of instructing on
willful and wanton conduct was not considered to be helpful and was deliberately



omitted from UJI 14-240 and this instruction. State v. Blakley, 90 N.M. 744, 568 P.2d
270 (Ct. App. 1977).

Vehicular homicide by reckless conduct is lesser included offense of depraved
mind murder by vehicle. State v. Ion Omar-Muhammad, 102 N.M. 274, 694 P.2d 922
(1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7A Am. Jur. 2d Automobiles and Highway
Traffic § 312 et seq.

61A C.J.S. Motor Vehicles § 668.

14-242. Withdrawn.

*khkkhkkhkkhkkhkhkhirrkhkkrkkhkhkhk*k*k

See the committee commentary following UJI 14-241.
ANNOTATIONS

Withdrawals. - Pursuant to a court order dated May 2, 1989, this instruction, relating to
statutory presumptions regarding intoxication, is withdrawn effective after August 1,
1989.

14-243. Vehicle homicide; "under the influence of intoxicating
liquor"; defined.

A person is under the influence of intoxicating liquor when as a result of drinking such
liquor the person is less able, to the slightest degree, either mentally or physically, or
both, to exercise the clear judgment and steady hand necessary to handle a vehicle
with safety to the person and the public.

USE NOTE
1. This instruction may be given immediately after UJI Criminal 14-240 or 14-240A.

[Adopted July 1, 1980; UJI Criminal Rule 2.63 NMSA 1978; UJI 14-243 SCRA,; as
amended, August 1, 1989; May 1, 1997.]
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Statutory reference. - Section 66-8-102 NMSA 1978.
Committee commentary. - On May 1, 1997 this instruction was split into two

instructions, UJI 14-243 and 14-245, to be consistent with Sections 66-8-101 and 66-8-
102 NMSA 1978 and UJI Criminal 14-4502. Subsection A of Section 66-8-102 NMSA



1978 does not contain a definition of "under the influence of intoxicating liquor" while
Subsection B of Section 66-8-102 NMSA 1978 does contain a definition of "under the
influence of any drug".

The definition of driving "under the influence of intoxicating liquor" was taken from State
v. Dutchover, 85 N.M. 72, 73, 509 P.2d 264, 265 (Ct. App. 1973). See also State v.
Omar-Muhammad, 105 N.M. 788, 792, 737 P.2d 1165 (1987); State v. Scussel, 117
N.M. 241, 243, 871 P.2d 5 (Ct. App. 1994); State v. Harrison, 115 N.M. 73, 846 P.2d
1082 (Ct. App.), cert. denied, 114 N.M. 720, 845 P.2d 814 (1993); State v. Myers, 88
N.M. 16, 19, 536 P.2d 280, 283 (Ct. App. 1975); and Boone v. State, 105 N.M. 223,
226, 731 P.2d 366, 369 (1986).

ANNOTATIONS

The 1989 amendment, effective for cases filed in the district courts on or after August
1, 1989, in the Use Note, substituted present Item 1 for former Item 1, which read "This
instruction may be given at the request of either party".

The 1997 amendment, effective May 1, 1997, deleted "[under the influence of a drug]
[under the combined influence of intoxicating liquor and a drug]" following the first
occurrence of "liquor”, substituted "the person” for "[and] [using a drug] he", and
substituted "the person" for "himself" at the end, and added "or 14-240A" at the end of
Use Note 1 and deleted former Use Note 2 relating to the deleted alternatives.

Instruction in murder trial. - District court, in a murder trial, committed reversible error
in refusing to instruct the jury on the lesser included offense of vehicular homicide,
where the evidence of the defendant's use of marijuana the night before and the
morning of the killing could have supported a conviction of vehicular homicide while
under the influence of drugs. State v. Omar-Muhammad, 105 N.M. 788, 737 P.2d 1165
(1987).

Trial court must give requested instructions on vehicular homicide while under the
influence of drugs as a lesser included offense of first degree depraved mind murder
only where the evidence could support a conviction for the lesser offense. State v.
Omar-Muhammad, 105 N.M. 788, 737 P.2d 1165 (1987).

14-244. Vehicle homicide; great bodily harm; resisting, evading or
obstructing a police officer; essential elements.

For you to find the defendant guilty of causing [death] [or]
[great bodily harm] I while operating a vehicle and resisting,
evading or obstructing an officer of this state as charged in
Count 2, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:



1. The defendant was operating a motor vehicle;

2. A uniformed police officer in a marked police vehicle
signaled the defendant to stop the motor vehicle;

3. The defendant was aware the officer had signaled (him)
(her) to stop;

4. The defendant wilfully failed to stop the wvehicle;
5. The defendant's failure to stop the vehicle caused3 the

[death] [or] [great bodily harm]4 of
(name of wvictim);

6. This happened in New Mexico on or about the
day of , 19

USE NOTE
1. Use only applicable alternative or alternatives. If defendant is charged with causing
great bodily harm by vehicle, the definition of "great bodily harm”, UJI 14-131, must also
be given.
2. Insert the count number if more than one count is charged.
3. If causation is in issue, UJI 14-251, the definition of causation, must also be used.
4. Use the bracketed alternatives that are applicable.
[Adopted, effective July 1, 1993.]
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Statutory reference. - Section 66-8-101F NMSA 1978.
14-245. Vehicle homicide; "under the influence of a drug"; defined.

A person is under the influence of a drug when as a result of using a drug the person is
incapable of safely driving a vehicle.

USE NOTE
1. This instruction may be given immediately after UJI Criminal 14-240.

[Adopted, effective May 1, 1997.]
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Statutory reference. - Section 66-8-102 NMSA 1978.
ANNOTATIONS

Effective dates. - Pursuant to a court order dated February 28, 1997, this instruction is
effective for cases filed in the district courts on and after May 1, 1997.

14-246. Injury to pregnant woman; miscarriage or stillbirth defined.
A "miscarriage” means the interruption of the normal development of the fetus, other
than by a live birth and which is not an induced abortion, resulting in the complete
expulsion or extraction from a pregnant woman of a product of human conception.
A "stillbirth" means the death of a fetus prior to the complete expulsion or extraction
from its mother, irrespective of the duration of pregnancy and which is not an induced
abortion; and death is manifested by the fact that after the expulsion or extraction the
fetus does not breathe spontaneously or show any other evidence of life such as
heartbeat, pulsation of the umbilical cord or definite movement of voluntary muscles.
USE NOTE

1. Upon request the applicable definition may be given immediately after UJI Criminal
14-240A.

[Adopted, effective May 1, 1997.]
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Statutory reference. - Section 66-8-101.1 NMSA 1978.
ANNOTATIONS

Effective dates. - Pursuant to a court order dated February 28, 1997, this instruction is
effective for cases filed in the district courts on and after May 1, 1997.

PART F
GENERAL HOMICIDE INSTRUCTIONS

14-250. Jury procedure for various degrees of homicide.

You have been instructed on the crimes of first degree murder, second degree murder,
voluntary manslaughter and involuntary manslaughter.1 You must consider each of



these crimes. You should be sure that you fully understand the elements of each crime
before you deliberate further.

You will then discuss and decide whether the defendant is guilty of murder in the first
degree.1 If you unanimously agree that the defendant is guilty of murder in the first
degree, you will return a verdict of guilty of murder in the first degree. If you do not
agree, you should discuss the reasons why there is a disagreement.

If, after reasonable deliberation, you do not agree that the defendant is guilty of murder
in the first degree you should move to a discussion of murder in the second degree. If
you unanimously agree that the defendant is guilty of murder in the second degree, you
will return a verdict of guilty of murder in the second degree. If you do not agree you
should discuss the reasons why there is a disagreement.

If, after reasonable deliberation, you do not agree that the defendant is guilty of murder
in the second degree, you should consider whether the defendant is guilty of voluntary
manslaughter. If you unanimously agree that the defendant is guilty of voluntary
manslaughter, you will return a verdict of guilty of voluntary manslaughter. If you do not
agree, you should discuss the reasons why there is a disagreement.

If, after reasonable deliberation, you do not agree that the defendant is guilty of

voluntary manslaughter, you should consider whether the defendant is guilty of

involuntary manslaughter. If you agree that the defendant is guilty of involuntary
manslaughter, you will return a verdict of guilty of involuntary manslaughter.

You may not find the defendant guilty of more than one of the foregoing crimes. If you
have a reasonable doubt as to whether the defendant committed any one of the crimes,
you must determine that he is not guilty of that crime. If you find him not guilty of all of
these crimes, you must return a verdict of not guilty.

USE NOTE

1. The form of this instruction must be altered depending on what crimes are to be
considered by the jury.

*kkkhkkhkkhkkikhkirkhkkkkhkhkk*k*k

The district court must instruct the jury on every degree of homicide for which there is
evidence in the case tending to sustain such degree. State v. Ulibarri, 67 N.M. 336, 355
P.2d 275 (1960). This could involve instructing the jury on various types of first degree
murder, second degree murder, voluntary manslaughter and involuntary manslaughter.
Cf. State v. McFall, 67 N.M. 260, 354 P.2d 547 (1960). UJI 14-250 attempts to direct the
method of jury consideration, recognizing the difficulty that juries can have with
homicide cases. The committee considered, but expressly decided against, advising the
jury what they should do if they are unable to reach any verdict. The instruction also
satisfies the holding of the supreme court in State v. Jones, 51 N.M. 141, 179 P.2d 1001



(1947). The instruction in that case which required the jury to give to the defendant the
benefit of doubt between degrees need not be given.

ANNOTATIONS

Defendant entitled to manslaughter instruction upon showing of enough
circumstantial evidence. - If there is enough circumstantial evidence to raise an
inference that the defendant was sufficiently provoked to kill the victim, he is entitled to
an instruction on manslaughter. State v. Martinez, 95 N.M. 421, 622 P.2d 1041 (1981).

Jury to be instructed on elements of each crime before deliberations begin. - Even
though the jury is instructed to consider first-degree murder and make a determination
before moving on to any lesser offenses, the jury is to be instructed on each of the
crimes charged, and the elements of each, before deliberation ever begins: assuming
that there is evidence of provocation, the jury should be given the choice of finding that
the defendant committed voluntary manslaughter; failure to do so is not harmless and is
prejudicial. State v. Benavidez, 94 N.M. 706, 616 P.2d 419 (1980).

Law reviews. - For annual survey of New Mexico law relating to criminal law, see 12
N.M.L. Rev. 229 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8 525.

Modern status of law regarding cure of error, in instruction as to one offense, by
conviction of higher or lesser offense, 15 A.L.R.4th 118.

Propriety of manslaughter conviction in prosecution for murder, absent proof of
necessary elements of manslaughter, 19 A.L.R.4th 861.

41 C.J.S. Homicide § 335.

14-251. Homicide; "proximate cause"; defined.1

For you to find the defendant gquilty of .......... , (name of
crime) the state must prove to yoursatisfaction beyond a
reasonable doubt that the act of the defendant caused the
death of ............ (name of victim)

The cause of a death is an act which, in a natural and
continuous chain of events, produces the death and without which
the death would not have occurred.

[There may be more than one cause of death. If the acts of
two or more persons contribute to cause death, each such act is
a cause of death.]2

USE NOTE



1. For use only if causation is in issue. See also UJI 14-252, 14-253, and 14-254 for
other specific causation situations.

2. Use the bracketed language if the acts of more than one person contributed to the
death of the victim.
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See generally LaFave & Scott, Criminal Law 246-67 (1972). In Territory v. Yarberry, 2
N.M. 391, 455-56 (1883), the court noted that the district court properly refused an
instruction requiring the jury to find that one of the two codefendants, both of whom
apparently shot the victim, had inflicted the fatal wounds on the victim.

ANNOTATIONS

Proximate cause issue does not shift burden of proof to defendant. - General
principles of criminal law do not require that a defendant's conduct be the sole cause of
the crime. Instead, it is only required that the result be proximately caused by, or the
"natural and probable consequence of," the accused's conduct. Thus, as the causation
instruction given in this case clearly states, the State has the burden of proving beyond
a reasonable doubt that the defendant's actions caused the deaths and great bodily
harm, in the sense that his unlawful acts, "in a natural and continuous chain of events,"
produced the deaths and the great bodily harm. This instruction does not instruct the
jury to convict the defendant if he is at fault only to an insignificant extent. Accordingly,
the vehicular homicide statute does not unconstitutionally shift the burden of proof and
the trial court did not err in giving jury instructions that tracked the statute. State v.
Simpson, 116 N.M. 768, 867 P.2d 1150 (1993).

Instructions must link felony and death of victim in felony murder. - The giving of
UJI 14-202, outlining the essential elements of felony murder, in conjunction with this
instruction, meets the requirement of establishing the causal link between the felony
and the death of the victim. State v. Wall, 94 N.M. 169, 608 P.2d 145 (1980).

Failure to give unrequested instruction with felony-murder instruction not error. -
This instruction is only a definition or an amplification of the cause language of the
felony murder instruction and, as such, the failure to give this instruction when
unrequested is not error. State v. Stephens, 93 N.M. 458, 601 P.2d 428 (1979).

Jury to be particularly instructed on defenses. - The defendant in a criminal case
should be accorded some semblance of liberality in having the jury instructed with
particularity as to his defenses that are supported by the evidence; this is the reason for
adopting both this instruction and UJI 14-252, regarding negligence of the deceased.
Poore v. State, 94 N.M. 172, 608 P.2d 148 (1980).

And failure to adequately instruct jury results in prejudicial error. - The harm or
prejudice that in fact resulted to a homicide defendant was prejudicial error where the



jury was instructed with this instruction but not UJI 14-252, regarding negligence of the
deceased, when UJI 14-252 was the only instruction which affirmatively set out
defendant's theory of the case. Poore v. State, 94 N.M. 172, 608 P.2d 148 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8 506.

Discharge of firearm without intent to inflict injury as proximate cause of homicide
resulting therefrom, 55 A.L.R. 921.

40 C.J.S. Homicide § 6.

14-252. Homicide; negligence of deceased or third person.

Negligence of the deceased [or some other person] 2 which may have contributed to
the cause of death does not relieve the defendant of responsibility for an act which also
contributed to the cause of the death. However, if you find that negligence of the
deceased [or some other person] 2 was the only cause of death, then the defendant is
relieved of all responsibility for the death of the deceased.

USE NOTE

1. For use in conjunction with UJI 14-251. UJI 14-253 should be given in lieu of this
instruction if medical "negligence" is in issue.

2. Use the bracketed phrase only if negligence of a third person is in issue.
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See State v. Romero, 69 N.M. 187, 191, 365 P.2d 58 (1961), and State v. Myers, 88
N.M. 16, 536 P.2d 280 (Ct. App. 1975).

ANNOTATIONS

Victim's negligence deemed defense only where accident's sole cause. - The
defense that the victim was negligent has value only if it establishes that the victim's
negligence was the sole cause of the accident. State v. Maddox, 99 N.M. 490, 660 P.2d
132 (Ct. App. 1983).

Jury to be particularly instructed on defenses. - The defendant in a criminal case
should be accorded some semblance of liberality in having the jury instructed with
particularity as to his defenses that are supported by the evidence, this is the reason for
adopting both UJI 14-251, defining "proximate cause," and this instruction. Poore v.
State, 94 N.M. 172, 608 P.2d 148 (1980).

And failure to adequately instruct jury results in prejudicial error. - The harm or
prejudice that in fact resulted to a homicide defendant was prejudicial error where the



jury was instructed with UJI 14-251, defining "proximate cause," but not this instruction,
when this instruction was the only instruction which affirmatively set out defendant's
theory of the case. Poore v. State, 94 N.M. 172, 608 P.2d 148 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 88 21, 22.

Negligent homicide as affected by negligence or other misconduct of the decedent, 67
A.L.R. 922.

40 C.J.S. Homicide § 5.

14-253. Homicide; effect of improper medical treatment.
Medical treatment which may have contributed to the cause of death does not relieve
the defendant of responsibility for an act which also caused the death. However, if you
find that the medical treatment was the only cause of death, then the defendant is
relieved of all responsibility for the death of the deceased.

USE NOTE
1. For use, if applicable, in conjunction with UJI 14-251.
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See State v. Ramirez, 79 N.M. 475, 444 P.2d 986 (1968); Territory v. Yee Dan, 7 N.M.
439, 37 P. 1101 (1894). See generally Annot., 100 A.L.R.2d 769, 783 (1965).

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide § 19.

Homicide: liability where death immediately results from treatment or mistreatment of
injury inflicted by defendant, 100 A.L.R.2d 769.

40 C.J.S. Homicide § 7.

14-254. Homicide; unlawful injury accelerating death.
One who Kills is not relieved of responsibility even though the victim [was previously
weakened by disease, injury or physical condition, and even if it appears probable that a
person in sound physical condition would not have died from the injury] 2 [would have
died soon thereafter from another cause and the injury merely hastened the death].

USE NOTE

1. For use in conjunction with UJI 14-251.



2. Use only the applicable bracketed phrase.
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See generally LaFave & Scott, Criminal Law 257 (1972).
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide § 16.

40 C.J.S. Homicide § 5.
14-255. Intent to kill one person; another killed.1

When one intends to kill or injure a certain person, and by mistake or accident kills a
different person, the crime, if any, is the same as though the original intended victim had
been killed. In such a case, the law regards the intent as transferred from the original
intended victim to the actual victim.

USE NOTE

1. Insert this instruction immediately after the instruction on the elements of the crime.
This instruction is not necessary if the state has charged and introduced evidence of the
crime of first degree murder by a deliberate design to effect the death of any human
being. In that event, the bracketed phrase described in Use Note No. 2 of UJI 14-201
supplies the necessary "transferred intent" instruction.

E R R S S S

As indicated in the use note, this instruction is not necessary for instructing on first
degree murder resulting from a deliberate design to effect the death of any human
being. See former 30-2-1A(5) NMSA 1978 (Laws 1963, ch. 303, § 2-1). This instruction
can be used for other first degree murder or for second degree murder. See State v.
Ochoa, 61 N.M. 225, 297 P.2d 1053 (1956), and State v. Wilson, 39 N.M. 284, 46 P.2d
57 (1935). See generally LaFave & Scott, Criminal Law 252-53 (1972).

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8§ 498, 506,
534, 535.

Homicide by unlawful act aimed at another, 18 A.L.R. 917.

40 C.J.S. Homicide § 39.



CHAPTER 3
ASSAULT AND BATTERY

PART A
ASSAULT

14-301. Assault; attempted battery; essential elements.

For you to find the defendant guilty of assault [as charged
in Count 11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant tried to touch or apply force to
(name of victim) by 2;

2. The defendant intended to touch or apply force to

(name of victim) by 2;
3. The defendant acted in a rude, insolent or angry manner3;
4. This happened in New Mexico on or about the day
of ’
USE NOTE

1. Insert the count number if more than one count is charged.

2. Use ordinary language to describe the touching or application of force.

3. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self-defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.00 NMSA 1978; UJI 14-301
SCRA; as amended, effective January 15, 1998.]
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Statutory reference. - Section 30-3-1(A) NMSA 1978. Section 30-3-4 NMSA 1978.



Committee commentary. - See Section 30-3-1(A) and 30-3-1(B) NMSA 1978.
Although assault is a petty misdemeanor, instructions on assault are included in UJI
Criminal because they may be given to the jury as a necessarily included offense to an
aggravated assault. See, e.g., State v. Mitchell, 43 N.M. 138, 87 P.2d 432 (1939);,
Chacon v. Territory, 7 N.M. 241, 34 P. 448 (1893). See also commentary to UJI 14-
6001.

There are three separate instructions on assault for use depending on the evidence. If
the evidence supports the theory of assault by attempted battery, UJl 14-301 is to be
given; if the evidence supports the theory of assault by a threat or by menacing conduct,
UJI 14-302 is to be given; if the evidence supports both theories, UJI 14-303 is to be
given.

UJl 14-301 and UJI 14-303 contain the elements of statutory battery as the attempted
act of assault. Therefore, the defendant must attempt but fail to unlawfully and
intentionally touch or apply force to another in a rude, insolent or angry manner. See
Section 30-3-4 NMSA 1978. The intentional element is not given the jury in this
instruction, but the general criminal intent instruction, UJI 14-141, is given.

An assault by an attempted battery requires an intent to commit the battery. See
generally Perkins, supra, at 116. Cf. Section 30-28-1 NMSA 1978. See generally
reporter's addendum to commentary to UJI 14-141, "The Lazy Lawyer's Guide to
Criminal Intent in New Mexico", following these instructions. Proof of the intent to
commit a battery may require an actual possibility or present ability to carry out the
attempt. See Perkins, supra at 121; LaFave & Scott, Criminal Law 609-10 (1972).

Assault by threat or menacing conduct (UJI 14-302 and UJI 14-303) was probably
derived from the tort theory of assault and was made a crime on the theory that any
menacing conduct which might result in a breach of the peace should be a punishable
offense. See Perkins, Criminal Law 116-18 (2d ed. 1969). Unlike the attempted battery,
this type of assault may be committed without any present ability or the actual possibility
of committing a battery. See Perkins, supra at 121. This concept of assault is most often
used as the supporting assault element for certain types of aggravated assaults. See
also LaFave & Scott, Criminal Law 611 (1972).

The statute contains a third type of assault, one committed by the use of insulting
language toward another or by impugning the honor, delicacy or reputation of another.
See Section 30-3-1(C) NMSA 1978. The elements of this type of assault have never
been included in the UJI assault instructions, for three reasons. First, there are serious
free speech implications that must be considered in using this form of the offense. See
e.g., State v. Wade, 100 N.M. 152, 667 P.2d 459 (Ct. App. 1983). Second, the offense
is a rarity in actual practice. Third, the elements of this offense would not be used to
support an aggravated assault; therefore, this type of assault would not be a necessarily
included offense. If the state attempts to prove an assault by insulting language, etc., a
special instruction must be drafted.



ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in the sentence numbered 1, deleted "[but failed]" and added "touch
or apply force to", and changed the phrase "(describe act and name victim)" to "(name
of victim) by"; in the sentence numbered 2, added "touch or apply force to" and
substituted "(name of victim) by" for "(describe act and name victim)"; and in the Use
Note deleted former paragraph 2; redesignated former paragraph 3 as present
paragraph 2 and substituted "ordinary" for "laymen's"; and added present paragraph 3.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 3.

6A C.J.S. Assault and Battery § 65.

14-302. Assault; threat or menacing conduct; essential elements.

For you to find the defendant guilty of assault [as charged
in Count 11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant (describe unlawful act,
threat or menacing conduct) ;

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry

mannerZ2;
3. A reasonable person in the same circumstances as
(name of victim) would have had the same
belief;
4. This happened in New Mexico on or about the day
of P

USE NOTE
1. Insert the count number if more than one count is charged.

2. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of



"lawfulness" involves self-defense or defense of another, see UJl 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.01 NMSA 1978; UJI 14-302
SCRA; as amended, effective January 15, 1998.]
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Statutory reference. - Section 30-3-1(B) NMSA 1978.

Committee commentary. - See committee commentary following UJI 14-301. The
essence of the crime is to place the victim in fear of a battery.

This instruction has been modified to include the element of "unlawful”. If there is some
other issue of unlawfulness, such as self-defense, an appropriate instruction must also
be given and this instruction modified. See UJI 14-5181 to 14-5184 for self-defense or

defense of another and UJI 14-132.

ANNOTATIONS
The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, rewrote the paragraph numbered 2 and in the Use Note rewrote
number 2.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 28.

6A C.J.S. Assault and Battery § 65.

14-303. Assault; attempted battery; threat or menacing conduct;
essential elements.1

For you to find the defendant guilty of assault [as charged
in Count 12, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant tried to touch or apply force to
(name of victim) by 3;

2. The defendant intended to touch or apply force to
(name of victim) by 3; and

3. The defendant acted in a rude, insolent or angry manner4;
OR



1. The defendant (describe unlawful act,
threat or menacing conduct) ;

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry

manner4; and

3. A reasonable person in the same circumstances as
(name of victim) would have had the same
belief;
AND
4. This happened in New Mexico on or about the day
of ’

USE NOTE

1. This instruction sets forth the elements of two of the types of assault in Section 30-3-
1 NMSA 1978: one type involves attempted battery and the other involves an unlawful
act, a threat or menacing conduct which causes another to reasonably believe he is
about to be touched or have force applied to him. If the evidence supports both of these
theories of assault, use this instruction.

2. Insert the count number if more than one count is charged.

3. Use ordinary language to describe the touching or application of force.

4. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self-defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.02 NMSA 1978; UJI 14-303
SCRA,; as amended, effective January 15, 1998.]

*kkkhkkhkkhkikhkrhkhkkkkhkhkhkk*k
Statutory reference. - Section 30-3-1(A) & (B) NMSA 1978.

Committee commentary. - See the committee commentaries following UJI 14-132 and
UJl 14-301.

The UJI 14-301 and 14-302 pattern is used throughout Chapters 3 and 22 of these
instructions.



ANNOTATIONS

The 1997 amendement, effective for cases filed in the district courts on and after
January 15, 1998, in the first paragraph numbered 1 deleted "[but failed]" and
substituted "(name of victim) by" for "(describe act and name of victim)"; designated the
third sentence as "2", added "touch or apply force to" and substituted "(name of victim)
by" for "(describe act and name of victim)"; designated the fourth sentence as "3";
designated the fifth sentence as "1" and added "unlawful conduct" after "describe";
designated the sixth sentence as "2" and rewrote it; designated the seventh sentence
as "3"; redesignated the previous sentence numbered "2" as "4"; in Use Note 1 deleted
"struck”, added "an unlawful act" and "touched or have force applied to him."; deleted
previous Use Note number 3; redesignated previous Use Note 4 as 3 and substituted
"ordinary" for "laymen's"; and added present Use Note 4.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 28.

6A C.J.S. Assault and Battery § 65.

14-304. Aggravated assault; attempted battery with a deadly
weapon; essential elements.

For you to find the defendant guilty of aggravated assault
by use of a deadly weapon [as charged in Count 11, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant tried to touch or apply force to

(name of victim) by 2;
2. The defendant acted in a rude, insolent or angry mannerJ3;
3. The defendant used (deadly weapon)4;

4. The defendant intended to touch or apply force to
(name of victim);

5. This happened in New Mexico on or about the day
of ’

USE NOTE
1. Insert the count number if more than one count is charged.

2. Use ordinary language to describe the touching or application of force.



3. If the "unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self-defense or defense of another, see UJl 14-5181 to UJI 14-
5184.

4. Insert the name of the weapon when the instrument is a deadly weapon as defined in
Section 30-1-12B NMSA 1978, or use the phrase "an instrument or object which, when
used as a weapon, could cause death or very serious injury".

[Adopted effective October 1, 1976; UJI Criminal Rule 3.03 NMSA 1978; UJI 14-304
SCRA,; as amended, effective January 15, 1998.]

R I S I S S R

Statutory reference. - Section 30-3-2(A) NMSA 1978.

Committee commentary. - See Section 30-3-2A NMSA 1978. See commentary to UJI
14-301, UJI 14-302 and UJI 14-303. An aggravated assault by use of a deadly weapon
requires only a general criminal intent. State v. Manus, 93 N.M. 95, 99, 597 P.2d 280
(1979); State v. Mascarenas, 86 N.M. 692, 526 P.2d 1285 (Ct. App. 1974). Under New
Mexico law, an aggravated assault does not include an intent to do physical harm or
bodily injury. State v. Cruz, 86 N.M. 455, 525 P.2d 382 (Ct. App. 1974). See also United
States v. Boone, 347 F. Supp. 1031 (D.N.M. 1972).

An aggravated assault by use of a deadly weapon may typically occur when the
defendant points a gun at the victim, thereby causing the victim to reasonably believe
that he is in danger of receiving a battery. See State v. Anaya, 79 N.M. 43, 439 P.2d
561 (Ct. App. 1968). However, the crime may also be committed by an assault by
attempted battery with a deadly weapon. State v. Woods, 82 N.M. 449, 483 P.2d 504
(Ct. App. 1971). The distinction between the two types of assault which support an
assault with a deadly weapon charge may be the ability of the defendant to actually
inflict the battery. The first type, merely putting the person in apprehension, may occur
with the use of an unloaded weapon whereas the second type, the attempted battery,
would require a loaded weapon. See Perkins, Criminal Law 121 (2d ed. 1969).

Following the general theory that every battery includes an assault, an assault with a
deadly weapon conviction may be upheld even though the evidence establishes that the
victim was shot and severely wounded. See State v. Brito, 80 N.M. 166, 452 P.2d 694
(Ct. App. 1969). See generally Perkins, supra at 127-30. An injury inflicted on the victim
by use of the deadly weapon is an aggravated battery. See State v. Santillanes, 86 N.M.
627, 526 P.2d 424 (Ct. App. 1974).

A deadly weapon may be those items listed as deadly weapons as a matter of law in
Section 30-1-12(B) NMSA 1978. If the weapon is not listed in the statute, the jury must
find as a matter of fact that the weapon used was a deadly weapon under the definition



given in the use note. See State v. Gonzales, 85 N.M. 780, 517 P.2d 1306 (Ct. App.
1973); State v. Conwell, 36 N.M. 253, 13 P.2d 554 (1932).

The statute provides that the defendant may either "strike at" or "assault” the victim with
a deadly weapon. The committee believed that the concept of "striking at" was included
within the concept of "assault by attempted battery" and consequently did not include
the "striking at" language in this instruction.

ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in sentence 1, deleted "[but failed]", added "touch or apply force to"
and substituted "(name of victim) by" for "(describe act and name of victim)";
redesignated former sentence 2 as present sentence 4, adding "touch or apply force"
and substituting "(name of victim)" for "(describe act and name of victim)"; redesignated
former sentence 3 as present sentence 2; redesignated former sentence 4 as present
sentence 3; deleted former Use Note 2; redesignated former Use Note 3 as present Use
Note 2, substituting "ordinary" for "laymen's"; and added present Use Note 3.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 8§ 48,
53.

Intent to do physical harm as essential element of crime of assault with deadly or
dangerous weapon, 92 A.L.R.2d 635.

Kicking as aggravated assault, or assault with dangerous or deadly weapon, 19
A.L.R.5th 823.

6A C.J.S. Assault and Battery § 78.

14-305. Aggravated assault; threat or menacing conduct with a
deadly weapon; essential elements.

For you to find the defendant gquilty of aggravated assault
by use of a deadly weapon [as charged in Count 11, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant (describe unlawful act,
threat or menacing conduct) ;

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to




(name of victim) in a rude, insolent or angry

mannerZ2;

3. A reasonable person in the same circumstances as
(name of victim) would have had the same

belief;

4. The defendant used (deadly weapon)3;

5. This happened in New Mexico on or about the day
of ,

USE NOTE
1. Insert the count number if more than one count is charged.

2. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self-defense or defense of another, see UJIl 14-5181 to UJI 14-
5184.

3. Insert the name of the weapon when the instrument is a deadly weapon as defined in
Section 30-1-12B NMSA 1978, or use the phrase "an instrument or object which, when
used as a weapon, could cause death or very serious injury".

[Adopted effective October 1, 1976; UJI Criminal Rule 3.04 NMSA 1978; UJI 14-305
SCRA,; as amended, effective January 15, 1998.]

E R S R S S

Statutory reference. - Section 30-3-2(A) NMSA 1978.

Committee commentary. - See committee commentary following UJI 14-302 for a
discussion on the element of "lawfulness”. See also the committee commentary to UJI
14-304.

ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in sentence 1 inserted "unlawful act"; rewrote sentence 2; and
rewrote Use Note 2.

Giving of instruction in aggravated battery prosecution not error. - Aggravated
assault by use of a threat with a deadly weapon is a lesser included offense of
aggravated battery and, accordingly, trial court did not err in instructing jury on
aggravated assault, simple battery and simple assault, as well as aggravated battery,



where indictment charged only aggravated battery. State v. DeMary, 99 N.M. 177, 655
P.2d 1021 (1982).

Failure to give instruction not error, absent prejudice to defendant. - Where the
giving of this instruction as requested would have avoided guilty verdicts on multiple
charges of aggravated assault and aggravated battery that merged under the evidence,
the failure to give the instruction was not error in the absence of prejudice to the
defendant. State v. Gallegos, 92 N.M. 370, 588 P.2d 1045 (Ct. App.), cert. denied, 92
N.M. 353, 588 P.2d 554 (1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 48,
53.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.

6A C.J.S. Assault and Battery § 78.

14-306. Aggravated assault; attempted battery; threat or menacing
conduct with a deadly weapon; essential elements.1

For you to find the defendant guilty of aggravated assault
by use of a deadly weapon [as charged in Count 12, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant tried to touch or apply force to
(name of victim) by 3;

2. The defendant acted in a rude, insolent or angry manner4;

3. The defendant intended to touch or apply force to
(name victim) by 3;

OR

1. The defendant (describe unlawful act,
threat or menacing conduct);

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry

manner4;

3. A reasonable person in the same circumstances as



(name of victim) would have had the same

belief;

AND

4. The defendant used (deadly weapon)5;
and

5. This happened in New Mexico on or about the day
of ’

USE NOTE

1. This instruction sets forth the elements of two of the types of assault in Section 30-3-
1 NMSA 1978: one type involves attempted battery and the other involves a threat or
menacing conduct which causes another to reasonably believe he is about to be struck.
If the evidence supports both of these theories of assault, use this instruction.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self-defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

5. Insert the name of the weapon when the instrument is a deadly weapon as defined in
Section 30-1-12(B) NMSA 1978, or use the phrase "an instrument or object which, when
used as a weapon, could cause death or very serious injury".

[Adopted effective October 1, 1976; UJI Criminal Rule 3.05 NMSA 1978; UJI 14-306
SCRA,; as amended, effective January 15, 1998.]

E R R S

Statutory reference. - Section 30-3-2(A) NMSA 1978.
Committee commentary. - See committee commentary following UJI 14-304 NMRA.
ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in the sentence numbered 1, deleted "[but failed]", added "touch or
apply force to" and substituted "(name of victim) by" for "(describe act and name
victim)"; designated the former sixth line as 2; designated the former seventh line as 3,
added "touch or apply force to", substituted "(name of victim) by" for "(describe act and



name victim)" and deleted "and"; designated the former eighth line as 1 and added
"unlawful act"; designated the former ninth line as 2 and rewrote the line; designated the
former eleventh line as 3; redesignated the line formerly numbered 2 as present number
4 and added "and"; redesignated the line formerly designated 3 as present number 5;
deleted former Use Note 3; renumbered former Use Note 4 as present Use Note 3 and
substituted "ordinary" for "laymen's"; and added present Use Note 4.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 48,
54.

6A C.J.S. Assault and Battery § 78.

14-307. Aggravated assault in disguise; essential elements.

For you to find the defendant guilty of aggravated assault
in disguise [as charged in Count 11, the state must
prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant (describe unlawful act,
threat or menacing conduct) ;

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry

mannerZ2z;
3. A reasonable person in the same circumstances as
(name of victim) would have had the same
belief;

4. At the time (name of defendant) was
[wearing a 3] [or]4 [disguised] for the
purpose of concealing 's (name of defendant)
identity;

5. This happened in New Mexico on or about the day
of ’

USE NOTE

1. Insert the count number if more than one count is charged.



2. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self-defense or defense of another, see UJl 14-5181 to UJI 14-
5184.

3. ldentify the mask, hood, robe or other covering upon the face, head or body.
4. Use either or both alternatives.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.06 NMSA 1978; UJI 14-307
SCRA,; as amended, effective January 15, 1998.]

R I S S I S S A R

Statutory reference. - Section 30-3-2(B) NMSA 1978.

Committee commentary. - See Section 30-3-2(B) NMSA 1978. The committee
believed that an assault in disguise would of necessity be the threat or menacing
conduct type which gives a reasonable person the belief that he is about to receive a
battery. No New Mexico cases interpreting this particular type of assault were found by
the committee's reporter.

ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in the line designated 1 added "unlawful act"; rewrote the lines
designated 2 and 4; and rewrote Use Notes 2 and 4.

14-308. Aggravated assault; attempted battery with intent to commit
a felony; essential elements.

For you to find the defendant gquilty of aggravated assault
with intent to commit 1 [as charged in Count
12, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant tried to touch or apply force to
(name of victim) by 3;

2. The defendant acted in a rude, insolent or angry manner4;

3. The defendant intended to touch or apply force to
(name of victim) by 3;

4. The defendant intended to commit the crime of



1;

5. This happened in New Mexico on or about the day
of ,

USE NOTE

1. Insert the name of the felony or felonies in the disjunctive. The essential elements of
each felony must also be given immediately following this instruction.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self-defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.07 NMSA 1978; UJI 14-308
SCRA,; as amended, effective January 15, 1998.]
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Statutory reference. - Section 30-3-2(C) NMSA 1978.

Committee commentary. - Although the statute uses both the terms "willfully" and
"unlawfully”, neither term has been added to this instruction as it is covered by the
addition of "unlawfully" when lawfulness is an issue. See Use Note 4.

See Section 30-3-2(C) NMSA 1978. The felony intended must be other than a violent
felony as defined in Section 30-3-3 NMSA 1978. See UJI 14-311, 14-312, and 14-313
and commentary if the felony intended is a violent felony.

At common law, an assault with intent to commit a felony was considered merely an
attempt to commit the felony. See Perkins, Criminal Law 133 (2d ed. 1969). Aggravated
battery and aggravated assault are lesser included offenses of the crime of attempted
murder. See State v. Meadors, 121 N.M. 38, 908 P.2d 731 (1995) (aggravated battery is
a lesser included offense of attempted murder); and State v. DeMary, 99 N.M. 177, 179-
80, 655 P.2d 1021, 1023-24 (1982), (aggravated assault is a lesser included offense of
aggravated battery).

Because it requires an act coupled with an intent to commit a further act, this is a
specific intent crime. See reporter's addendum to commentary to UJI 14-141, "The Lazy
Lawyer's Guide to Criminal Intent in New Mexico", following these instructions.



ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in element 1 deleted "[but failed]", added "touch or apply force to"
and substituted "(name of victim) by" for "(describe act and name victim)"; redesignated
former element 2 as present element 3 and added "touch or apply force to" and
substituted "(name of victim) by" for "(describe act and name victim)"; redesignated
former element 3 as present element 2; in Use Note 1 added "or felonies" in the first
sentence and in the second deleted "the" and added "each"; deleted former Use Note 3;
redesignated former Use Note 4 as present use note 3, substituting "ordinary"” for
"laymen's"; and added present Use Note 4.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 48.

6A C.J.S. Assault and Battery § 72.

14-309. Aggravated assault; threat or menacing conduct with intent
to commit a felony; essential elements.

For you to find the defendant guilty of aggravated assault
with intent to commit 1 [as charged in Count
12, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act,
threat or menacing conduct) ;

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry

manner 3;

3. A reasonable person in the same circumstances as
(name of victim) would have had the same

belief;

4. The defendant intended to commit the crime of
1;

5. This happened in New Mexico on or about the day
of ,

USE NOTE



1. Insert the name of the felony. If there is more than one felony, insert the names of the
felonies in the disjunctive. The essential elements of each felony must also be given
immediately following this instruction.

2. Insert the count number if more than one count is charged.
3. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of

"lawfulness" involves self-defense or defense of another, see UJl 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.08 NMSA 1978; UJI 14-309
SCRA,; as amended, effective January 15, 1998.]

EE R I I I S

Statutory reference. - Section 30-3-2(C) NMSA 1978.

Committee commentary. - See committee commentary for UJI 14-308.
ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after

January 15, 1998, in element 1 added "unlawful act"; rewrote element 2; in Use Note 1

added "If there is more than one felony, insert name of the" and made stylistic changes;

and rewrote Use Note 3.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 48.

6A C.J.S. Assault and Battery § 72.

14-310. Aggravated assault; attempted battery; threat or menacing
conduct with intent to commit a felony; essential elementsl

For you to find the defendant gquilty of aggravated assault
with intent to commit 2 [as charged in Count
13, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant tried to touch or apply force to
(name of victim) by 4;

2. The defendant acted in a rude, insolent or angry mannerb;

3. The defendant intended to touch or apply force to



(name of victim) by 4;

OR

1. The defendant intentionally (describe
unlawful act, threat or menacing conduct);

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry

mannerb5;

3. A reasonable person in the same circumstances as
(name of victim) would have had the same

belief;
AND
4., The defendant intended to commit the crime of
2;
5. This happened in New Mexico on or about the day
of ’

USE NOTE
1. This instruction combines the essential elements in UJI 14-308 and UJI 14-309.
2. Insert the name of the felony. If there is more than one felony, insert the names of the
felonies in the disjunctive. The essential elements of each felony must also be given
immediately following this instruction.
3. Insert the count number if more than one count is charged.
4. Use ordinary language to describe the touching or application of force.
5. If the "unlawfulness"” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness” involves self defense or defense of another, see UJI 14-5181 to UJI 14-

5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.09 NMSA 1978; UJI 14-310
SCRA; as amended, effective January 15, 1998.]

*kkkhkkhkkhkikhkihkhkhkkkhkhkhk*k*k

Statutory reference. - Section 30-3-2(C) NMSA 1978.



Committee commentary. - See committee commentary for UJI 14-308.
ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in element 1 deleted "[but failed]", added "touch or apply force to"
and substituted "(name of victim) by" for "(describe act and name victim)"; designated
the former sixth line as 2; designated the former fifth line as 3 and added "touch or apply
force to" and substituted "(name of victim) by" for "(describe act and name victim)";
designated the former seventh line as 1 and added "intentionally”" and "unlawful act";
designated former line eight as 2 and rewrote the line; designated former line ten as 3;
redesignated former element 2 as 4 and former element 3 as 5; rewrote Use Note 1; in
Use Note 2 added "If there is more than one felony, insert the names of the" and made
stylistic changes; deleted former Use Note 4; redesignated former Use Note 5 as
present Use Note 4 and substituted "ordinary" for "laymen's"; and added Use Note 5.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 48.

6A C.J.S. Assault and Battery § 72.

14-311. Aggravated assault; attempted battery with intent to commit
a violent felony; essential elements.

For you to find the defendant guilty of aggravated assault
with intent to [kill] [or]l [commit 2] [as
charged in Count 13, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant tried to touch or apply force to
(name of victim) by 4;

2. The defendant acted in a rude, insolent or angry mannerb;

3. The defendant intended to touch or apply force to
(name of victim) by 4;

4. The defendant intended to [kill] [or]l1 [commit
2] on (name of victim);

5. This happened in New Mexico on or about the day
of P

USE NOTE



1. Use only the applicable bracketed alternatives.

2. Insert the name of the felony or felonies in the disjunctive. This instruction is to be
used for assault with intent to kill or to commit a violent felony, i.e., mayhem, criminal
sexual penetration, robbery or burglary. The essential elements of the felony or felonies
must also be given immediately following this instruction. For mayhem, see UJI 14-314.
For criminal sexual penetration in the first, second or third degree, see UJI 14-941 to
14-961. For robbery, see UJI 14-1620. For burglary, see UJI 14-1630.

3. Insert the count number if more than one count is charged.
4. Use ordinary language to describe the touching or application of force.

5. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.10 NMSA 1978; UJI 14-311
SCRA,; as amended, effective September 1, 1988; January 15, 1998.]

khkkkkkFrkhhkhkkkk kKKK khx

Statutory reference. - Section 30-3-3 NMSA 1978.

Committee commentary. - See Section 30-3-3 NMSA 1978. See also committee
commentaries to UJI 14-301 and UJI 14-304.

Instructions 14-311, 14-312, and 14-313 are used only where the assault is
accompanied by an intent to commit mayhem, rape, robbery or burglary. The statute
provides for an assault with intent to kill or with intent to commit any murder. The courts
have had problems in developing a distinction between the two types of intent. In State
v. Melendrez, 49 N.M. 181, 159 P.2d 768 (1945), the Court determined that an assault
with intent to kill was different from an assault with intent to murder. The basis for the
distinction was that an assault with intent to kill may be committed without malice,
whereas an assault with intent to murder required malice aforethought. This distinction
no longer is viable under the current murder statute, Section 30-2-1 NMSA 1978, which
no longer incorporates the malice concept. Assault with intent to commit murder
therefore no longer is different from assault with intent to Kill.

In State v. Rogers, 31 N.M. 485, 247 P. 828 (1926), the court held that a depraved-mind
murder, which does not require intent to Kill, could not form the basis for an assault with
intent to murder. See also State v. Cowden, 121 N.M. 703, 917 P.2d 972 (Ct.App. 1996)
(conviction of both assault with intent to commit a violent felony, murder, Section 30-3-3
NMSA 1978 and for aggravated battery with a deadly weapon, Section 30-3-5(C) NMSA
1978); and State v. Fuentes, 119 N.M. 104, 104, 888 P.2d 986, 986 (Ct.App. 1994).



ANNOTATIONS

The 1988 amendment, effective for cases filed in the district courts on or after
September 1, 1988, in Item 2 in the Use Note, in the second sentence, substituted
"criminal sexual penetration” for "rape", and substituted the present sixth sentence for
the former sixth sentence, which read "For rape, see UJI 14-315".

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in element 1 deleted "[but failed]", added "touch or apply force to"
and substituted "(name of victim) by" for "(describe act and name victim)"; redesignated
former element 3 as present element 2; redesignated former element 2 as present
element 3 and added "touch or apply force to" and substituted "(name of victim) by" for
"(describe act and name victim)"; in element 4 added "(name of victim)"; in Use Note 1
deleted "murder" after "violent felony, i.e." and deleted the former fourth sentence which
read "For murder, see second degree murder, UJl 14-210"; deleted former Use Note 4;
redesignated former Use Note 5 as present Use note 4 and substituted "ordinary" for
"laymen's”; and added present Use Note 5.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 48.

6A C.J.S. Assault and Battery § 72.

14-312. Aggravated assault; threat or menacing conduct with intent
to commit a violent felony; essential elements.

For you to find the defendant guilty of aggravated assault
with intent to [kill] [or]l [commit 2] [as
charged in Count 13, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant (describe unlawful act,
threat or menacing conduct) ;

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry

manner4;

3. A reasonable person in the same circumstances as
(name of victim) would have had the same

belief;



4., The defendant intended to [kill] (name
of victim)] [or]l1 [commit 2 on
(name of victim)];

5. This happened in New Mexico on or about the day
of ,

USE NOTE
1. Use only the applicable bracketed alternatives.

2. Insert the name of the felony or felonies in the disjunctive. This instruction is to be
used for assault with intent to kill or to commit a violent felony, i.e., mayhem, criminal
sexual penetration, robbery or burglary. The essential elements of the felony or felonies
must also be given immediately following this instruction. For mayhem, see UJI 14-314.
For criminal sexual penetration in the first, second or third degree, see UJI 14-941 to
14-961. For robbery, see UJI 14-1620. For burglary, see UJIl 14-1630.

3. Insert the count number if more than one count is charged.

4. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.06 NMSA 1978; UJI 14-307
SCRA; as amended, effective September 1, 1988; January 15, 1998.]

E R R S

Statutory reference. - Section 30-3-3 NMSA 1978.
Committee commentary. - See committee commentary to UJI 14-308 and UJI 14-311.
ANNOTATIONS

The 1988 amendment, effective for cases filed in the district courts on or after
September 1, 1988, in Item 2 in the Use Note, in the second sentence, substituted
"criminal sexual penetration” for "rape”, and substituted the present sixth sentence for
the former sixth sentence, which read "For rape, see UJI 14-315".

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in element 1, broadened the description of the defendant's conduct;
rewrote element 2; added a date requirement in 4; deleted the references to murder in
Use Note 2; and rewrote Use Note 4.



Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 48.

6A C.J.S. Assault and Battery § 72.

14-313. Aggravated assault; attempted battery; threat or menacing
conduct with intent to commit a violent felony; essential elements.1

For you to find the defendant guilty of aggravated assault
with intent to [kill] [or]2 [commit 31 [as
charged in Count 14, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant tried to touch or apply force to
(name of victim) by 5;

2. The defendant acted in a rude, insolent or angry manneré6;

3. The defendant intended to touch or apply force to
(name of victim) by 5;

OR

1. The defendant (describe unlawful act,
threat or menacing conduct) ;

2. The defendant's conduct caused (name of
victim) to believe the defendant was about to intrude on
's (name of victim) bodily integrity or
personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry

manneré6;
3. A reasonable person in the same circumstances as
(name of victim) would have had the same
belief;
AND

4. The defendant intended to [kill] [or]2 [commit
3] on (name of victim);

5. This happened in New Mexico on or about the day
of ,

USE NOTE



1. This instruction combines the essential elements set forth in UJI 14-311 and 14-312,
for use when the two forms of the offense are charged in the alternative.

2. Use only the applicable bracketed alternatives.

3. Insert the name of the felony or felonies in the disjunctive. This instruction is to be
used for assault with intent to kill or to commit a violent felony; i.e., mayhem, criminal
sexual penetration, robbery or burglary. The essential elements of the felony or felonies
must also be given immediately following this instruction. For mayhem, see UJI 14-314.
For criminal sexual penetration in the first, second or third degree, see UJI 14-941 to
14-961. For robbery, see UJI 14-1620. For burglary, see UJI 14-1630.

4. Insert the count number if more than one count is charged.
5. Use ordinary language to describe the touching or application of force.

6. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.06 NMSA 1978; UJI 14-307
SCRA; as amended, effective September 1, 1988; January 15, 1998.]
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Statutory reference. - Section 30-3-3 NMSA 1978.

Committee commentary. - This instruction combines UJI 14-311 and 14-312. See
committee commentary for UJIl 14-311.

ANNOTATIONS

The 1988 amendment, effective for cases filed in the district courts on or after
September 1, 1988, in Item 3 in the Use Note, in the second sentence, substituted
"criminal sexual penetration” for "rape", and substituted the present sixth sentence for
the former sixth sentence, which read "For rape, see UJI 14-315".

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, rewrote element 1 to eliminate the bracketed material dealing with
attempt, specifically set out the requirement of "touch or apply force” and changed the
blank to cover "name of victim" only; designated the former third line following the colon
as element 2; designated the former second line following the colon as element 3 and
specifically set out the requirement of "touch or apply force" and changed the blank to
cover "name of victim" only; designated the former fourth line following the colon as 1
and broadened the scope of coverage of the description; combined the former fifth and



sixth lines following the colon into one element, designated it as 2 and specifically set
out the requirement that the victim believe the defendant was about intrude on the
victim's safety or bodily integrity; redesignated the former second element as 4 and
added the date requirement; redesignated the former third element as 5; rewrote Use
Note 1; deleted references to murder in Use Note 3; deleted former Use Note 5;
redesignated former Use Note 6 as 5 and substituted "ordinary" for "laymen's"; and
added present Use Note 6.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 48.

6A C.J.S. Assault and Battery § 72.

14-314. "Mayhem"; defined; essential elements for aggravated
assault.1

Mayhem consists of intentionally and violently depriving
another person of the use of a member or organ of that person's
body, making that person less able to fight.

USE NOTE
1. To be used with UJI 14-311, 14-312, 14-313, 14-2207, 14-2208 and 14-2209.

[As amended, effective January 15, 1998.]
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Committee commentary. - New Mexico no longer has a statutory crime of mayhem.
The Act of February 15, 1854 (see Code 1915, Section 1476) included the expanded
concept of mayhem known in England as the Coventry Act. See generally Perkins,
Criminal Law 185 (2d ed. 1969). See State v. Hatley, 72 N.M. 377, 384 P.2d 252
(1963); State v. Trujillo, 54 N.M. 307, 224 P.2d 151 (1950); State v. Raulie, 40 N.M.
318, 59 P.2d 359 (1936). The mayhem statute was repealed in 1963. See N.M. Laws
1963, Ch. 303, Section 30-1.

It has been suggested by some authorities that the crime of aggravated battery replaces
mayhem. See, e.g., LaFave & Scott, Criminal Law 615 (1972). The New Mexico Courts
have not specifically held that aggravated battery replaces mayhem. In State v. Ortega,
77 N.M. 312, 422 P.2d 353 (1966), the Supreme Court affirmed the conviction for
aggravated battery where the defendant had forcibly tattooed the victim with a needle.
The Court held that this was sufficient evidence of great bodily harm as defined in
Section 30-1-12A NMSA 1978 and that the statute defining great bodily harm "in effect”
covers the crime of mayhem.



Because New Mexico no longer has a statutory crime of mayhem, the committee

believed that the common-law crime of mayhem should be used for assault with intent

to commit mayhem, if the courts determine that the assault crime survived the 1963

repeal of the underlying substantive offense. See Section 30-1-3 NMSA 1978. The

definition used in UJI 14-314 follows the common-law definition of mayhem. See State

v. Martin, 32 N.M. 48, 250 P. 842 (1926). See also Perkins, supra at 185.
ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, rewrote the instruction to make it gender neutral.

Compiler's note. - Section 1476, Code 1915, referred to in the second sentence in the
first paragraph of the committee commentary, was compiled as 40-30-1, 1953 Comp.,
before being repealed.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery § 57.

Mayhem as dependent on part of body injured and extent of injury, 16 A.L.R. 955, 58
A.L.R. 1320.

56 C.J.S. Mayhem 88 2, 3, 10.
14-315. Withdrawn.

ANNOTATIONS
Compiler's note. - Pursuant to a court order dated June 16, 1988, this instruction,
defining "rape", is withdrawn effective for cases filed in the district courts on or after
September 1, 1988.
14-316. Recompiled.

ANNOTATIONS

Recompilations. - UJI 14-316, relating to shooting at a dwelling or occupied building,
was recompiled as UJI 14-340 in 1996.

14-317. Recompiled.
ANNOTATIONS

Recompilations. - UJI 14-317, relating to shooting at a dwelling or occupied building,
was recompiled as UJI 14-341 in 1996.



PART B
BATTERY

14-320. Battery; essential elements.

For you to find the defendant guilty of battery [as charged
in Count ]1, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant intentionally touched or applied force to

(name of victim) by 2;
2. The defendant acted in a rude, insolent or angry manner3;
3. This happened in New Mexico on or about the day
of ’
USE NOTE

1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.50 NMSA 1978; UJI 14-320
SCRA,; as amended, effective January 15, 1998.]

E R R S S

Statutory reference. - Section 30-3-4 NMSA 1978.

Committee commentary. - See Section 30-3-4 NMSA 1978. Battery is a necessarily
included offense of aggravated battery offenses. See State v. Duran, 80 N.M. 406, 456
P.2d 880 (Ct. App. 1969).

The 1998 amendments added the word "intentionally” to the first element and made
other clarifying amendments. Use Note 3 was added to explain how to modify this
instruction if there is an issue of the unlawfulness of an act. See UJI 14-4581 to UJI 14-
4584. See State v. Padilla, 122 N.M. 92, 920, P.2d 1046 (1997) (it is fundamental error



to fail to instruct on unlawfulness of the act unless "that element is undisputed (i.e., by
concession it is not at issue) and indisputable (i.e., the jury undoubtedly would have so
found)" citing State v. Orosco, 113 N.M. 730,784, 833 P.2d 1146, 1150 (1992) and
State v. Osborne, 111 N.M. 654, 661-62, 808 P.2d 624, 831-32 (1991).

ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in element 1 specifically set out the requirement of intentional
touching or application of force, limited the first blank line to the victim's name and
added a second blank line for the name of the perpetrator; substituted "ordinary" for
"laymen’s" in Use Note 2; and added Use Note 3.

Battery upon a police officer. - If there is a factual issue as to performance of duties,
the defendant is entitled to an instruction on simple battery as a lesser included offense
to battery upon a police officer. State v. Gonzales, 97 N.M. 607, 642 P.2d 210 (Ct. App.
1982).

Subsection A of 30-22-24 NMSA 1978 includes as unlawful only those acts that
physically injure officers, that actually harm officers by jeopardizing their safety, or that
meaningfully challenge their authority; an instruction that the state must prove the
defendant acted in a rude, insolent or angry manner clearly did not describe the element
of harm to the safety or authority of the officers, and was fundamental error. State v.
Padilla, 1997-NMSC-022, 123 N.M. 216, 937 P.2d 492 (1997).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 5,
37.

6A C.J.S. Assault and Battery § 127.

14-321. Aggravated battery; without great bodily harm; essential
elements.

For you to find the defendant guilty of aggravated battery
without great bodily harm [as charged in Count 11, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant touched or applied force to
(name of victim) by 2;

2. The defendant intended3 to injure (name
of victim) [or another]4;

3. The defendant caused (name of victim)




[painful temporary disfigurement]
[OR] 5
[a temporary loss or an impairment of the use of
(name of organ or member of the body)];

4. This happened in New Mexico on or about the day
of ’

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

4. Use this bracketed phrase if the intent was directed generally or at someone other
than the ultimate victim.

5. Use only the applicable bracketed element established by the evidence.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.51 NMSA 1978; UJI 14-321
SCRA,; as amended, effective January 15, 1998.]
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Statutory reference. - Section 30-3-5(B) NMSA 1978.

Committee commentary. - See Subsections A and B of Section 30-3-5 NMSA 1978.
See also commentaries to UJI 14-320 and 14-322. This misdemeanor instruction was
included in UJI because it is a necessarily included offense to third degree felony
aggravated battery. See State v. Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct. App.), cert.
denied, 82 N.M. 562, 484 P.2d 1272 (1971).

This instruction and UJI 14-322 and 14-323 provide distinct and separate instructions
for the crime of aggravated battery. It is error to give the jury types of aggravated battery
not supported by the evidence. State v. Urban, 86 N.M. 351, 524 P.2d 523 (Ct. App.
1974).

See State v. Cowden, 121 N.M. 703, 917 P.2d 972 (Ct.App. 1996) (conviction of both
assault with intent to commit a violent felony, murder, Section 30-3-3 NMSA 1978 and
for aggravated battery with a deadly weapon, Section 30-3-5(C) NMSA 1978); and State
v. Fuentes, 119 N.M. 104, 104, 888 P.2d 986, 986 (Ct.App. 1994).



ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in element 1 specifically set out the requirement of touching or
applying force, and added a blank line for the name of the perpetrator; clarified the
meaning of "member" in element 3; substituted "ordinary" for "laymen's” in Use Note 2;
added present Use Note 3; redesignated former Use Note 3 as present Use Note 4; and
redesignated former Use Note 4 as present Use Note 5.

Instruction inconsistent with charge not jurisdictional error. - A claim that the
instruction defining aggravated battery covered three alternatives and, thus, was
inconsistent with the specific charge of aggravated battery does not amount to a claim
of jurisdictional error. State v. Urban, 86 N.M. 351, 524 P.2d 523 (Ct. App. 1974).

Instruction defining aggravated battery was not a necessary instruction where the
trial court instructed the jury as to the material elements of the aggravated battery
charge. State v. Urban, 86 N.M. 351, 524 P.2d 523 (Ct. App. 1974).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 8§ 48,
51.

6A C.J.S. Assault and Battery § 80.

14-322. Aggravated battery; with a deadly weapon; essential
elements.

For you to find the defendant guilty of aggravated battery
with a deadly weapon [as charged in Count 11, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant touched or applied force to
(name of victim) by 2 with
(deadly weapon) 3;

2. The defendant intended4 to injure (name
of victim) [or another]5;

3. This happened in New Mexico on or about the day
of P

USE NOTE

1. Insert the count number if more than one count is charged.



2. Use ordinary language to describe the touching or application of force.

3. Insert the name of the weapon when the instrument is a deadly weapon as defined in
Section 30-1-12(B) NMSA 1978, or use the phrase "an instrument or object which, when
used as a weapon, could cause death or very serious injury".

4. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

5. Use this bracketed phrase if the intent was directed generally or at someone other
than the ultimate victim.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.52 NMSA 1978; UJI 14-322
SCRA; as amended, effective January 15, 1998.]
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Statutory reference. - Section 30-3-5(C) NMSA 1978.

Committee commentary. - See Section 30-3-5(A) and 30-3-5(C) NMSA 1978. See
also commentary to UJI 14-320.

An aggravated battery requires an intent to injure. State v. Vasquez, 83 N.M. 388, 492
P.2d 1005 (Ct. App. 1971). The intent to injure is a classic specific intent which may be
inferred from the conduct of the defendant in the surrounding circumstances and may
also be negated by voluntary intoxication or mental disease or defect. State v. Valles,
84 N.M. 1, 498 P.2d 693 (Ct. App. 1972). See also reporter's addendum to commentary
to UJI 14-141, "The Lazy Lawyer's Guide to Criminal Intent in New Mexico", following
these instructions. The intent to injure may be directed towards several persons and it is
not necessary to identify the specific person to whom the intent was directed in order to
"transfer” the intent to the eventual victim. State v. Mora, 81 N.M. 631, 471 P.2d 201
(Ct. App. 1970), cert. denied, 81 N.M. 668, 472 P.2d 382 (1970).

See State v. Cowden, 121 N.M. 703, 917 P.2d 972 (Ct.App. 1996) (conviction of assault
with intent to commit a violent felony, murder, Section 30-3-3 NMSA 1978 and
aggravated battery with a deadly weapon, Section 30-3-5(C) NMSA 1978).

ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in element 1 specifically set out the requirement of touching or
applying force, added a blank line for the name of the perpetrator and added a blank
line for the type of deadly weapon used; substituted "ordinary” for "laymen’'s" in Use



Note 2; added present Use Note 4; and redesignated former Use Note 4 as present Use
Note 5.

Unlawfulness required. - In a prosecution for aggravated battery with a deadly
weapon, where there was a finding of sufficient evidence to support jury instructions on
self-defense and defense of another, the instruction on the charged offense was
erroneous because it did not include the essential element of unlawfulness, and the
error was not cured by separate instructions on self-defense and defense of another.
State v. Acosta, 1997-NMCA-035, 123 N.M. 273, 939 P.2d 1081 (Ct. App. 1997).

Failure to give instruction not error, absent prejudice to defendant. - Where the
giving of this instruction as requested would have avoided guilty verdicts on multiple
charges of aggravated assault and aggravated battery that merged under the evidence,
the failure to give the instruction was not error in the absence of prejudice to the
defendant. State v. Gallegos, 92 N.M. 370, 588 P.2d 1045 (Ct. App.), cert. denied, 92
N.M. 353, 588 P.2d 554 (1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 8§ 48,
53.

6A C.J.S. Assault and Battery 88 75, 76.

14-323. Aggravated battery; great bodily harm; essential elements.

For you to find the defendant guilty of aggravated battery
with great bodily harm [as charged in Count 11, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant touched or applied force to
(name of victim) by 2;

2. The defendant intended3 to injure (name
of victim) [or another]4;

3. The defendant [caused great bodily harmb to
(name of victim)] [or]é6 [acted in a way that
would likely result in death or great bodily harmb to
(name of victim)];

4. This happened in New Mexico on or about the day
of P

USE NOTE



1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

4. Use this bracketed phrase if the intent was directed generally or at someone other
than the ultimate victim.

5. The definition of great bodily harm, UJI 14-131, must also be given.
6. Use only the applicable bracketed element established by the evidence.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.53 NMSA 1978; UJI 14-323
SCRA,; as amended, effective January 15, 1998.]
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Statutory reference. - Section 30-3-5(C) NMSA 1978.

Committee commentary. - See Subsections A and B of Section 30-3-5 NMSA 1978.
See also commentaries to UJI 14-320 and 14-322.

ANNOTATIONS

The 1997 amendment, effective for cases filed in the district courts on and after
January 15, 1998, in element 1 specifically set out the requirement of touching or
applying force and added a blank line for the name of the perpetrator; substituted
"ordinary" for "laymen's" in Use Note 2; and added present Use Note 3, redesignating
all Use Notes thereatfter.

Giving aggravated assault instruction in aggravated battery prosecution. -
Aggravated assault by use of a threat with a deadly weapon is a lesser included offense
of aggravated battery and, accordingly, trial court did not err in instructing jury on
aggravated assault, simple battery and simple assault, as well as aggravated battery,
where indictment charged only aggravated battery. State v. DeMary, 99 N.M. 177, 655
P.2d 1021 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 48,
51.

6A C.J.S. Assault and Battery § 80.



PART C
HARASSMENT AND STALKING

14-330. Harassment: essential elements.

For you to find the defendant guilty of harassment as [charged
in Count 11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant maliciously pursued a pattern of conduct
that was intended to [annoy] [seriously alarm] [or]
[terrorize] 2 (name of victim);

2. A reasonable person would have suffered substantial
emotional distress as a result of the defendant's actions;

3. The defendant's conduct served no lawful purpose;
4. This happened in New Mexico on or about the
day of , 19
USE NOTE
1. 1Insert the count number if more than one count is charged.

2. Use only the applicable bracketed alternatives.
[Adopted, effective February 1, 1995.]
N Y L T
Statutory Reference. - Section 30-3A-2 NMSA 1978.
ANNOTATIONS

Effective dates. - Pursuant to a court order dated December 14, 1994, this instruction
is effective February 1, 1995.

14-331. Stalking; essential elements.

For you to find the defendant guilty of stalking as [charged



in Count ]1, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant maliciously pursued a pattern of conduct
that would cause a reasonable person to feel frightened,
intimidated or threatened on more than one occasion by:2

[ (a) following (name of victim) in a place
other than in the residence of the defendant;]

[ (b) placing (name of victim) under
surveillance by being present outside 's (name
of victim) [school] [residence] [workplace] [vehicle] or

[ , a place frequented by
(name of victim)] [other than the defendant's residence]3; J[or]

[ (c) harassing (name of victim) ;14

2. The defendant intended
[to place (name of victim) in reasonable
apprehension of [death] [bodily harm] [sexual assault]
[confinement or restraint]3;]
[or]
[to cause a reasonable person to fear for the person's
safety or the safety of a household member5; ]

3. This happened in New Mexico on or about the
day of ’
USE NOTE
1. 1Insert the count number if more than one count is charged.

2. Use only the applicable bracketed alternatives.

3. Give this alternative only if it is in issue.
4, If this alternative is used, instruction 14-330 must also
be given.

5. If this alternative is given, UJI 14-332 must be given
immediately after this instruction.

[Adopted, effective February 1, 1995; as amended, effective July 1, 1998.]
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Statutory reference. - Section 30-3A-3 NMSA 1978.
ANNOTATIONS

The 1998 amendment, effective for cases filed on or after July 1, 1998, in
Subparagraph 1, substituted "would cause a reasonable person to feel frightened,

intimidated or threatened" for "posed a credible threat?2 to (name of victim)";
in Subparagraph 1(a), inserted "in a place"; in Subparagraph 1(b), substituted "being"
for "remaining" and substituted "a" for " , other"; renumbered Subparagraph 3

as 2 and added "[or] [to cause a reasonable person to fear for the person's safety or the
safety of a household member5;]; renumbered Subparagraph 4 as 3; and in the Use
Notes, deleted Use Note 2 and renumbered to others accordingly, and added Use Note
5.

Effective dates. - Pursuant to a court order dated December 14, 1994, this instruction
is effective February 1, 1995.

14-332. Stalking; "household member" defined.

A "household member" means a spouse, former spouse, family
member, including a relative, parent, present or former step-
parent, present or former in-law, child or co-parent of a child,

or a person with whom the threatened (name of
victim) has had a continuing personal relationship. Cohabitation
is not necessary for (name of victim) to be

considered a household member.
USE NOTE
1. This instruction is given if the term "household member"

is used in UJI 14-331.
[Adopted, effective February 1, 1995; as amended July 1, 1998.]
*kkkkhkkhkkkhkkhkkkhkhkkkkhkkk Kk
Statutory reference. - Section 30-3A-3 NMSA 1978.

ANNOTATIONS

The 1998 amendment, effective for cases filed on or after July 1, 1998, rewrote the
instruction and Use Note.



Effective dates. - Pursuant to a court order dated December 14, 1994, this instruction
is effective February 1, 1995.

14-333. Aggravated stalking; essential elements.

For you to find the defendant guilty of aggravated stalking
as charged in Count 11, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. (name of defendant) committed the crime
of stalking2Z;

2. At the time of the offense:

[ (name of defendant) knowingly violated a
permanent or temporary order of protection issued by a court
(and the victim did not also violate the court order);]13

[or]

[ (name of defendant) violated a court
order setting conditions of release and bond;]

[or]

[ (name of defendant) was in possession of
a deadly weapon; ]

[or]

[the victim was less than sixteen years of age;]

USE NOTE
1. 1Insert the count number if more than one is charged.
2. Unless the court has instructed on the essential elements

of the crime of stalking, these essential elements must be given
immediately after this instruction.

3. Use only applicable alternative.
[Approved, effective July 1, 1998.]
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Statutory reference. - Section 30-3A-3.1 NMSA 1978.

ANNOTATIONS



Effective dates. - Pursuant to a court order dated June 8, 1998, this instruction is
effective for cases filed on or after July 1, 1998.

PART D
SHOOTING AT DWELLING OR OCCUPIED BUILDING;
SHOOTING AT OR FROM MOTOR VEHICLE

14-340. Shooting at inhabited dwelling or occupied building; no
death or great bodily harm; essential elements.

For you to find the defendant guilty of shooting at an
[inhabited dwellingl]2 [occupied building] [as charged in Count
13, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant willfully shot a firearm at [a
dwelling]2 [an occupied building];

2. The defendant knew that the building was [a
dwelling]Z2 [occupied];
[3. The defendant was not a law enforcement officer engaged
in the lawful performance of duty;]4

4. This happened in New Mexico on or about the
day of , 19 .5
USE NOTE

1. If this alternative is given, UJI 14-1631, the definition of "dwelling", must be given.
When used with this instruction, UJI 14-1631 should be modified to delete the word
"house".

2. Use only applicable alternative or alternatives.

3. Insert the count number if more than one count is charged.

4. This element may be given if there is an issue as to whether or not the defendant was
a law enforcement officer engaged in the lawful enforcement of duty.

5. UJI 14-141, general criminal intent, must be given after this instruction.

[Adopted, effective March 15, 1995.]



Rk S I S b S S S I S 4

Statutory reference. - Section 30-3-8 NMSA 1978.
ANNOTATIONS

Effective dates. - Pursuant to a court order dated January 18, 1995, this instruction is
effective March 15, 1995.

Compiler's note. - In 1996, this instruction, formerly compiled as UJI 14-316, was
recompiled to provide for additional contiguous instructions.

14-341. Shooting at dwelling or occupied building; resulting in
death or great bodily harm; essential elements.

For you to find the defendant guilty of causing [death] [or]
[great bodily harm] I by shooting at a [dwelling]l [occupied
building] [as charged in Count 12, the state
must prove to your satisfaction beyond a reasonable doubt each
of the following elements of the crime:

1. The defendant willfully shot a firearm at [a
dwelling3]1 [an occupied building];

2. The defendant knew that the building was [a
dwelling] 1 [occupied];

3. The defendant caused4 [the death of]I [or] [great bodily
harm tob] (name of victim);
[4. The defendant was not a law enforcement officer engaged
in the lawful performance of duty;]6

5. This happened in New Mexico on or about the
day of , 19 .7
USE NOTE

1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.
3. If this alternative is given, UJl 14-1631, the definition of dwelling, must be given.

When used with this instruction, UJl 14-1631 should be modified to delete the word
"house".



4. If causation is in issue, UJI 14-251, the definition of causation, must also be given.

5. If this alternative is given, the definition of "great bodily harm”, UJI 14-131, must also
be given.

6. This element may be given if there is an issue as to whether or not the defendant was
a law enforcement officer engaged in the lawful enforcement of duty.

7. UJI 14-141, general criminal intent, must be given after this instruction.
[Adopted, effective March 15, 1995.]
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Statutory reference. - Section 30-3-8 NMSA 1978.
ANNOTATIONS

Effective dates. - Pursuant to a court order dated January 18, 1995, this instruction is
effective March 15, 1995.

Compiler's note. - In 1996, this instruction, formerly compiled as UJI 14-317, was
recompiled to provide for additional contiguous instructions.

14-342. Shooting at or from a motor vehicle; no injury; essential
elements.

For you to find the defendant guilty of shooting
[at]1 [from] a motor vehicle [as charged in Count
12, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant willfully shot a firearm [at]l [from] a
motor vehicle with reckless disregard3 for another person;

[2. The defendant was not a law enforcement officer engaged
in the lawful performance of duty;]4

3. This happened in New Mexico on or about the
day of , 19 .5

USE NOTE



1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.

3. A definition of "reckless disregard" must be given after
this instruction. The definition of "reckless disregard" in UJI
14-1704, "negligent arson", should be modified by substituting
the term "with reckless disregard" for the word "recklessly".

4. This element may be given if there is an issue as to
whether or not the defendant was a law enforcement officer
engaged in the lawful enforcement of duty.

5. UJI 14-141, general criminal intent, must be given after
this instruction.

[Adopted, effective January 1, 1996.]
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Statutory reference. - Section 30-3-8(B) NMSA 1978.
ANNOTATIONS

Effective dates. - Pursuant to a court order dated December 6, 1995, this instruction is
effective for cases filed in the district courts on and after January 1, 1996.

Compiler's note. - This instruction was approved as UJI 14-318. It was recompiled in
1996 as UJI 14-342 to provide for additional contiguous instructions.

14-343. Shooting at or from a motor vehicle; injury; essential
elements.

For you to find the defendant guilty of shooting
[at]1 [from] a motor vehicle [as charged in Count
]2, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant willfully shot a firearm [at]l [from] a
motor vehicle with reckless disregard3 for another person;

2. (name of victim) was injured by
the shooting;




[3. The defendant was not a law enforcement officer engaged
in the lawful performance of duty;]4

4. This happened in New Mexico on or about the
day of , 19 .5
USE NOTE
1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.

3. A definition of "reckless disregard" must be given after
this instruction. The definition of "reckless disregard" in UJI
14-1704, "negligent arson", should be modified by substituting
the term "with reckless disregard" for the word "recklessly".

4. This element may be given if there is an issue as to
whether or not the defendant was a law enforcement officer
engaged in the lawful enforcement of duty.

5. UJI 14-141, general criminal intent, must be given after
this instruction.

[Adopted, effective January 1, 1996.]
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Statutory reference. - Section 30-3-8(B) NMSA 1978.
ANNOTATIONS

Effective dates. - Pursuant to a court order dated December 6, 1995, this instruction is
effective for cases filed in the district courts on and after January 1, 1996.

Compiler's note. - This instruction was approved as UJI 14-319. It was recompiled in
1996 as UJI 14-343 to provide for additional contiguous instructions.

14-344. Shooting at or from motor vehicle; resulting in great bodily
harm; essential elements.

For you to find the defendant guilty of shooting [at]



[from]I a motor vehicle resulting in great bodily harm [as
charged in Count 12, the state must prove to
your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant willfully shot a firearm [at]l [from] a
motor vehicle with reckless disregard3 for another person;

2. The shooting caused great bodily harm4 to
(name of victim),;

[3. The defendant was not a law enforcement officer engaged
in the lawful performance of duty;]5

4. This happened in New Mexico on or about the
day of , 19 .6
USE NOTE
1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.

3. A definition of "reckless disregard" must be given after
this instruction. The definition of "reckless disregard" in UJI
14-1704, "negligent arson", should be modified by substituting
the term "with reckless disregard" for the word "recklessly".

4. The definition of "great bodily harm", UJI 14-131, must
also be given.

5. This element may be given if there is an issue as to
whether or not the defendant was a law enforcement officer

engaged in the lawful enforcement of duty.

6. UJI 14-141, general criminal intent, must be given after
this instruction.

[Adopted, effective January 1, 1996.]
kkhkkkhkkkkkhkkkhkkhkhkkkkh*k*kx
Statutory reference. - Section 30-3-8(B) NMSA 1978.

ANNOTATIONS



Effective dates. - Pursuant to a court order dated December 6, 1995, this instruction is
effective for cases filed in the district courts on and after January 1, 1996.

Compiler's note. - This instruction was approved as UJI 14-320. It was recompiled in
1996 as UJI 14-344 to provide for additional contiguous instructions, and because of an
existing UJI 14-320.

CHAPTER 4
KIDNAPPING

14-401. False imprisonment; essential elements.

For you to find the defendant guilty of false imprisonment [as
charged in Count 11, the state must prove to
your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant [restrained]?2 [confined]
(name of victim)

against [his] [her] will;

2. The defendant knew that [he] [she] had no authority to
[restrain] 2 [confine]
(name of victim);

3. This happened in New Mexico on or about the
day of ;, 19
USE NOTE

1. Insert the count number if more than one count is charged.
2. Use applicable alternative or alternatives.

[As amended, effective September 1, 1994.]
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Statutory reference. - Section 30-4-3 NMSA 1978.

Committee commentary. - See Section 30-4-3 NMSA 1978. This instruction sets forth
the essential elements of false imprisonment. False imprisonment is distinguished from
kidnapping in that it requires confinement or restraint against the will with knowledge of
lack of authority, but it does not require an intent to hold for ransom, as a hostage or to
service. State v. Clark, 80 N.M. 340, 455 P.2d 844 (1969). If kidnapping by holding to



service is charged, false imprisonment is a necessarily included offense. State v.
Armijo, 90 N.M. 614, 566 P.2d 1152 (Ct. App. 1977).

ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made gender neutral changes in
Item 1 and 2 in the instruction.

14-402. Criminal use of ransom; essential elements.

For you to find the defendant guilty of criminal use of ransom
[as charged in Count 11, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant [received]Z [possessed] [concealed]
[disposed of]
[money]2 [ (describe

property) which had been delivered for ransom.3

2. At the time the defendant [received]Z2 [possessed]
[concealed] [disposed of] the
[money]2 [ (describe
property) [he] [she] knew or believed that it was ransom.
3. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.

2. Use applicable alternative or alternatives.

3. The definition of "ransom,” UJI 14-406, must be given after this instruction.

[As amended, effective September 1, 1994.]
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Statutory reference. - Section 30-4-2 NMSA 1978.

Committee commentary. - See Section 30-4-2 NMSA 1978. This instruction sets forth
the elements of the offense of criminal use of ransom. The statute requires that the

money or property has been delivered for ransom and does not include transfers of
money or property prior to delivery to the kidnapper or his agent. While a thief cannot be



guilty of receiving (by acquiring) stolen property, see UJI 14-1650, a kidnapper may be
guilty of criminal use of ransom.

ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made gender neutral changes in
Item 2 in the instruction.

14-403. Kidnapping; essential elementsl

For you to find the defendant guilty of kidnapping [as
charged in Count 12, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant [took]3 [restrained] [confined]
[transported] (name of victim) by
[force]3 [intimidation] [or] [deception];

2. The defendant intended to hold
(name of victim) against 's (name of

victim) will:
[for ransom4]3
OR]
as a hostage or shield]
OR]
to inflict death, physical injury or a sexual offense on
(name of victim)]

(
[
[
[

[OR]
[for the purpose of making the victim do something or for
the purpose of keeping the victim from doing something];

3. This happened in New Mexico on or about the day
of ’

USE NOTE

1. To be given in every kidnapping case. If first degree kidnapping is an issue,
Instruction 14-6019 is also given.

2. Insert the count number if more than one count is charged.
3. Use applicable alternative or alternatives.

4. The definition of "ransom," Instruction 14-406, should be given after this instruction.



[As amended, effective September 1, 1994; August 1, 1997.]
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Statutory reference. - Section 30-4-1 NMSA 1978.

Committee commentary. - See Section 30-4-1 NMSA 1978. This instruction is for the
crime of second degree felony kidnapping where the victim is freed without great bodily
harm having been inflicted.

The supreme court construed a prior version of this statute to create three separate
types of kidnapping. State v. Clark, 80 N.M. 340, 455 P.2d 844 (1969). The court ruled
that Section 30-4-1 NMSA 1978 required an intent to confine against the victim's will
when the victim is held for ransom or as a hostage but that holding to service against
the victim's will does not require an intent to confine the victim against his will. This
construction distinguished the crime of kidnapping from the crime of false imprisonment
by requiring elements of intent in kidnapping which were not required for false
imprisonment.

Section 30-4-1 NMSA 1978 was revised in 1973. As rewritten, the requirement that
there be an intent to confine against the victim's will if the victim is held for ransom was
eliminated. The specific intent to confine against the victim's will is now required for the
crime of kidnapping by holding for service.

The court of appeals has held that false imprisonment is a necessarily included offense
of kidnapping by holding to service against the victim's will because both offenses
require confining or restraining, and the difference is whether the defendant had the
specific intent to hold for service against the victim's will. State v. Armijo, 90 N.M. 614,
566 P.2d 1152 (Ct. App. 1977).

In State v. Aguirre, 84 N.M. 376, 503 P.2d 1154 (1972), the supreme court held that the
phrase "held to service against the victim's will" has a common meaning which can be
understood by the general public. However, a definition has been provided for use if
sexual molestation is in issue.

Statutory reference. - Section 30-4-1 NMSA 1978.

ANNOTATIONS
The 1994 amendment, effective September 1, 1994, made gender neutral changes in
two places in Item 2 in the instruction and substituted "this alternative is given" for
"sexual molestation is in issue" in Use Note 4.
The 1997 amendment, effective August 1, 1997, deleted "no great bodily harm"

following "kidnapping” in the instruction heading, inserted "[transported]" and
"[intimidation] [or]" in Paragraphs 1, rewrote Paragraph 2, added Use Note 1 and



redesignated the following Use Notes accordingly, and deleted former Use Note 4
relating to giving UJI 14-405 defining "hold for service".

Proof in kidnapping by deception. - Proof of the victim's state of mind is not essential
to prove kidnapping by deception. State v. Garcia, 100 N.M. 120, 666 P.2d 1267 (Ct.
App. 1983).

Refusal to give a requested instruction defining "hostage" is no error, because
"hostage" is not a technical term; the jurors can properly apply the common meaning of

"hostage" and the application of the common meaning did not prejudice the defendant.
State v. Carnes, 97 N.M. 76, 636 P.2d 895 (Ct. App. 1981).

14-404. Withdrawn.
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Statutory reference. - Section 30-4-1 NMSA 1978.
ANNOTATIONS
Withdrawals. - Pursuant to a court order dated June 17, 1997, this instruction, relating

to the essential elements of kidnapping resulting in great bodily harm, is withdrawn
effective for cases filed in the district courts on or after August 1, 1997.

14-405. Withdrawn.
ANNOTATIONS
Withdrawals. - Pursuant to a court order dated June 17, 1997, this instruction, defining

hold for service, is withdrawn effective for cases filed in the district courts on or after
August 1, 1997.

14-406. Ransom; definition.

Ransom is [money] 1 [property] [things of value] which has been paid or demanded for
the return of a kidnapped person.

USE NOTE

1. Use applicable alternative or alternatives.

CHAPTER 5
(RESERVED)



CHAPTER 6
CRIMES AGAINST CHILDREN AND DEPENDENTS

14-601. Contributing to delinquency of minor; essential elements.

For you to find the defendant guilty of contributing to the
delinquency of a minor [as charged in Count ....]I1I, the state
must prove to your satisfaction beyond a reasonable doubt each
of the following elements of the crime:

1. The

defendant . i ittt it it it e it e et et ettt et e
.22
2. This [caused]3 [encouraged] to:3 (name of child) [commit

the offense of

[refuse to obey the reasonable and lawful commands or
directions of (his)3 (her) (parent)3 (parents) (guardian)
(custodian) (teacher) (a
person who had lawful authority over
..................... )13 (name of child)

[conduct (himself)3 (herself) in a manner injurious to
(his) 3
(her) (the) (morals)3 (health) (welfare) (of ........... 5)13;
(name of child)

T (name of child) was under
the age of 18;

4. This happened in New Mexico on or about the ....... day
of ... . ... , 19

USE NOTE
1. Insert the count number if more than one count is charged.

2. Describe act or omission of the defendant.



3. Use only the applicable alternative or alternatives.
4. |dentify the offense and give the essential elements.

5. Name of other person whose morals, health or welfare were injured or endangered
by the delinquent child as a result of the defendant's acts or omissions.
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Statutory reference. - Section 30-6-3 NMSA 1978.

Committee commentary. - In State v. McKinley, 53 N.M. 106, 202 P.2d 964 (1949),
the supreme court of New Mexico held that the offense of contributing to the
delinquency of a minor (Laws 1943, Chapter 36, Section 1) was not unconstitutionally
vague, as a juvenile delinquent was defined by Laws 1943, Chapter 40, Section 1 for
purposes of juvenile court jurisdiction. State v. McKinley was followed in State v. Leyba,
80 N.M. 190, 453 P.2d 211 (Ct. App.), cert. denied, 80 N.M. 198, 453 P.2d 219 (1969)
and State v. Favela, 91 N.M. 476, 576 P.2d 282 (1978).

In State v. Leyba, the court of appeals looked to Laws 1955, Chapter 205, Section 8 for
the definition of juvenile delinquent for purposes of juvenile court jurisdiction. In State v.
Favela, supra, the New Mexico Supreme Court held that "although the Children's Code
in 1972 narrowed the definition of a delinquent act committed by a child that definition
did not extend, amend, change or become incorporated into Section 40A-6-3, supra
(Section 30-6-3 NMSA 1978)."

It is assumed that the legislature in enacting the Criminal Code in 1963 intended that
the definition of juvenile delinquent for purposes of juvenile court jurisdiction be used in
interpreting Section 30-6-3 NMSA 1978. Laws 1955, Chapter 205, Section 8(a) granted
jurisdiction to the juvenile court over juveniles as follows:

Section 8. The juvenile court shall have exclusive original jurisdiction in proceedings:

a. concerning any juvenile under the age of eighteen years living or found within the
county:

(1) who has violated any law of the state, or any ordinance or regulation of a political
subdivision thereof;

(2) or, who by reason of habitually refusing to obey the reasonable and lawful
commands or directions of his or her parent, parents, guardian, custodian, teacher or
any person of lawful authority, is deemed to be habitually uncontrolled, habitually
disobedient or habitually wayward;

(3) or, who is habitually truant from school or home;



(4) or, who habitually deports himself as to injure or endanger the morals, health or
welfare of himself or others.

Intent is not an element of the crime of contributing to the delinquency of a minor. State
v. Gunter, 87 N.M. 71, 529 P.2d 297 (Ct. App.), cert. denied, 87 N.M. 48, 529 P.2d 274
(1974), cert. denied, 421 U.S. 951, 95 S. Ct. 1686, 44 L. Ed. 2d 106 (1975). Therefore,
UJI 14-141 need not be given.

For an adult to be guilty of the criminal offense of contributing to the delinquency of a
minor, it is not necessary for the juvenile to be a delinquent. It is only necessary that the
actions of the defendant cause or tend to cause or encourage the delinquency of the
juvenile. See Section 30-6-3 NMSA 1978. Mere presence of the defendant at the time a
juvenile is engaged in a delinquent act is insufficient. State v. Grove, 82 N.M. 679, 486
P.2d 615 (Ct. App. 1971). But see People v. Miller, 145 Cal. App. 2d 473, 302 P.2d 603
(1956) (presence of minor during fornication held sufficient to sustain conviction; child
need not be a participant).

ANNOTATIONS

Compiler's note. - Laws 1943, ch. 36, 8 1, referred to in the first sentence in the first
paragraph of the committee commentary, was compiled as 13-8-18, 1953 Comp.,
before being repealed by Laws 1963, ch. 303, § 30-1.

Laws 1943, ch. 40, 8§ 1, referred to in the first sentence in the first paragraph of the
committee commentary, was compiled as 13-8-9, 1953 Comp., before being repealed
by Laws 1955, ch. 505, § 57.

Laws 1955, ch. 205, 8§ 8, referred to in the second and third paragraphs of the
committee commentary, was compiled as 13-8-26, 1953 Comp., before being repealed
by Laws 1972, ch. 97, § 71.

Children's Code. - See 32A-1-1 NMSA 1978 and notes thereto.
Criminal Code. - See 30-1-1 NMSA 1978 and notes thereto.

Time as essential element. - Where time limitation was not an essential element of the
offense of contributing to the delinquency of a minor and criminal sexual contact of a
minor, no error was committed by the court's failure to instruct the jury on time
limitations in connection with the charges at issue. State v. Cawley, 110 N.M. 705, 799
P.2d 574 (1990).

Instruction sufficient. - In this case the jury was instructed to find the defendant guilty
of contributing to the delinquency of a minor if his acts encouraged each of the girls in
guestion to conduct herself in a manner injurious to her morals, health or welfare. The
language of the instruction substantially followed the statute and used language



equivalent to the meaning of "delinquent” as that term is used in the statute. State v.
Henderson, 116 N.M. 537, 865 P.2d 1181 (1993).

14-602. Child abuse; intentional or negligently "caused"; great
bodily harm; essential elements.

For you to find (name of
defendant) guilty of child abuse resulting in death or great
bodily harm, [as charged in Count 11, the state must

prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. (name of
defendant) [intentionallyZ2] [or] [negligently3]4 [and without
justification] 5 caused (name of
child)[to be placed in a situation which endangered the life or
health of (name of child);]4
[OR]

[to be exposed to inclement weather;]

[OR]
[to be [tortured] [or] [cruelly confined] [or] [cruelly
punished] 4 (name of child);]
[2. To find that (name of
defendant) negligently caused child abuse to occur, you must
find that (name of defendant)

knew or should have known of the danger involved and acted with
a reckless disregard for the safety or health of
(name of child);16

3. 's (name of
defendant) [actions] [or] [failure to act]4 resulted in [the
death of] [great bodily harm
to714 (name of child);

4., (name of child) was under

the age of 18;

5. This happened in New Mexico on or about the
day of , 19

USE NOTE

1. Insert the count number if more than one count is charged.



2. If this alternative is given, the definition of "intentionally”, UJI 14-610, must also be
given.

3. Use this alternative and element 2 of this instruction if negligence is in issue.
4. Use only applicable alternative or alternatives.
5. If "justification” is in issue, if requested, this bracketed alternative must be given.

6. If there is sufficient evidence that the defendant negligently caused child abuse to
occur, this element must be given.

7. If this alternative is given, the definition of "great bodily harm”, UJI 14-131, must also
be given.

[Effective October 1, 1993.]
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Statutory reference. - Section 30-6-1C NMSA 1978.
Committee commentary.

Criminal offense

Subsection C of Section 30-6-1 NMSA 1978 provides that it is a criminal offense for any
person, without justifiable cause, to intentionally or negligently permit or cause:

(1) a child to be placed in a situation dangerous to the life or health of the child;
(2) a child to be tortured, cruelly confined or cruelly punished; or
(3) a child to be exposed to the inclement weather.
Negligence

UJI 14-602, 14-603, 14-604 and 14-605 incorporate a criminal
negligence standard of conduct for child abuse cases. This 1is
consistent with the Supreme Court's opinion in Santillanes v.
State, 115 N.M. 215, 849 P.2d 358 (1993).
Caused or Permitted
In State v. Leal, 104 N.M. 506, 723 P.2d 977 (Ct.App. 1986), the New Mexico Court of

Appeals reversed the conviction of a mother because the mother was charged with
"permitting" child abuse while the jury was instructed that the mother either "caused or



permitted"” the child abuse. The Court of Appeals held that permitting child abuse and
causing child abuse were separate and distinct and that the state must prove that the
defendant permitted the abuse to take place, not that she caused or permitted the
abuse to take place. If properly charged in the alternative, child abuse may be
committed by either "causing" or "permitting” the abuse. In such case, both an
instruction on "caused" (UJI 14-602 or UJI 14-604) and an instruction on "permitted”
(UJI 14-603 or UJI 14-605) is to be given. Although separate instructions (UJI 14-603
and 14-605) have been drafted for "permitting” child abuse, this does not make
"causing" and "permitting" child abuse separate offenses. If the defendant is charged
with having "caused or permitted” child abuse, a single jury verdict form is to be used for
"caused or permitted"” child abuse.

Separate Offenses

In State v. Pierce, 110 N.M. 76, 792 P.2d 408 (1990), the New Mexico Supreme Court
noted that Section 30-6-1(C)(1) creates alternative ways of characterizing the same
abusive act. A conviction of multiple counts of child abuse may be sustained only if the
state charges and proves that the acts of child abuse arose as separate and distinct
episodes. In Pierce, supra, the Supreme Court also held that:

Depending upon the facts of a particular case, the
offense of child abuse resulting in death or great bodily harm,
contrary to Section 30-6-1(C), may be a lesser included offense
of first-degree murder as defined in Section 30-2-1(A) (1)
(citing authority). The rule of merger precludes an
individual's conviction and sentence for a crime that is a
lesser included offense of a greater charge upon which defendant
has also been convicted. (citing authority) Although the state
properly may charge in the alternative, State v. Roque, 91 N.M.
7, 569 P.2d 417 (Ct.App. 1977), where defendant is convicted of
one or more offenses which have merged into the greater offense
he may be punished for only one

Since child abuse resulting in death of a child includes first degree murder, second
degree murder, voluntary manslaughter and involuntary manslaughter, a transitional
instruction between UJI 14-602 and first degree murder does not seem feasible.

Separate counts of child abuse
A defendant may be convicted of multiple counts of child abuse (either child abuse
resulting in death or child abuse not resulting in death) only when each conviction is

supported by evidence that:

(1) a single abusive act or a continuous series of abusive acts was interrupted and then
another act or series was commenced, and



(2) each separate act or series of acts was accompanied by the requisite unlawful
conduct.

See State v. Pierce, supra.
Enhanced Penalty

Section 30-6-1 NMSA 1978 provides that it is a third degree felony for the first offense
of child abuse not resulting in death or great bodily harm and a second degree felony for
a second or subsequent offense. If death or great bodily harm results from the abuse, it
is a first degree felony. In State v. Lucero, supra, the defendant was convicted of three
counts of child abuse and was sentenced to three fourth degree felonies rather than as
a second offender under Section 30-6-1 NMSA 1978. Each of these sentences were
enhanced under the Habitual Offender Act. See also State v. Fulton, 99 N.M. 348, 657
P.2d 1197 (Ct.App. 1983). In State v. Sanders, 93 N.M. 450, 601 P.2d 83 (Ct.App.1979)
the conviction was reversed because the state introduced evidence of prior child abuse
to prove the incident in question was not an accident.

Intent

If there is evidence that the offense was committed intentionally, UJI 14-610 is to be
given and not 14-141, general criminal intent. [As revised September 10, 1993.]

14-603. Child abuse; negligently "permitting” child abuse; [with
great bodily harm] [without great bodily harm]; essential elements.

(name of defendant)
has [also]l been charged with negligently permitting child abuse
resulting in death or great bodily harm. For you to find

(name of defendant) guilty of
child abuse resulting in death or great bodily harm, [as charged
in Count 12, the state must prove to your
satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. (name of defendant)
negligently [and without justification]3 permitted
(name of child)[to be placed in a
situation which endangered the 1life or health of
(name of child); 14

[OR]
[to be exposed to inclement weather;]

[OR]



[to be [tortured] [or] [cruelly confined] [or] [cruelly
punished] 4 (name of child);]

2. (name of defendant) knew or
should have known of the danger involved and acted with a
reckless disregard for the safety or health of

(name of child);

3. (name of defendant) was a
parent, guardian or custodian of the child, or the defendant had
accepted responsibility for the child's welfare;

4. 's (name of
defendant) [actions] [or] [fallure to act]4 resulted in [the
death of] [great bodily harm
tobl 4 (name of child);

5. (name of child) was under

the age of 18;

6. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. The bracketed word "also" is included when UJI 14-602 is also given.

2. Insert the count number if more than one count is charged.

3. If "justification” is in issue, if requested, this bracketed alternative must be given.
4. Use only applicable alternative or alternatives.

5. If this alternative is given, the definition of "great bodily harm”, UJI 14-131, must also
be given.

[Effective October 1, 1993.]

E R I R S S

Statutory reference. - Section 30-6-1C NMSA 1978.

14-604. Child abuse; intentionally or negligently "caused"; without
great bodily harm or death; essential elements.



For you to find (name of
defendant) guilty of child abuse which did not result in death
or great bodily harm, [as charged in Count 11, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. (name of
defendant) [intentionally]Z2 [or] [negligently3]4 [and without
justification]b caused (name of
child)[to be placed in a situation which endangered the life or
health of (name of child); 14
[OR]

[to be exposed to inclement weather;]

[OR]
[to be [tortured] [or] [cruelly confined] [or] [cruelly
punished] 4 (name of child);]
[2. [To find that (name of
defendant) negligently caused child abuse to occur, you must
find that (name of defendant)

knew or should have known of the danger involved and acted with
a reckless disregard for the safety or health of
(name of child);16

3. (name of child) was under
the age of 18;

4. This happened in New Mexico on or about the
day of , 19

USE NOTE
1. Insert the count number if more than one count is charged.

2. If this alternative is given, the definition of "intentionally”, UJI 14-610, must also be
given.

3. Use this alternative and element 2 of this instruction if negligence is in issue.
4. Use only applicable alternative or alternatives.

5. If "justification” is in issue, if requested, this bracketed alternative must be given.



6. If there is sufficient evidence that the defendant negligently caused child abuse to
occur, this element must be given.

[Effective October 1, 1993.]
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Statutory reference. - Section 30-6-1C NMSA 1978.

14-605. Child abuse; negligently "permitting" child abuse; without
great bodily harm; essential elements.

(name of defendant) has
[also] 1 been charged with negligently permitting child abuse
which did not result in death or great bodily harm. For you to

find (name of defendant) guilty
of child abuse which did not result in death or great bodily
harm, [as charged in Count 12, the state must prove

to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. (name of defendant)
negligently [and without justification]3 permitted
(name of child) [to be placed in
a situation which endangered the life or health of
(name of child);14

[OR] [to be exposed to inclement weather;]

[OR]
[to be [tortured] [or] [cruelly confined] [or] [cruelly
punished] 4 (name of child);]
2. (name of defendant) knew or

should have known of the danger involved and acted with a
reckless disregard for the safety or health of
(name of child);

3. (name of defendant) was a
parent, guardian or custodian of the child, or the defendant had
accepted responsibility for the child's welfare;

4., (name of child) was under
the age of 18;




5. This happened in New Mexico on or about the
day of , 19

USE NOTE
1. The bracketed word "also" is included when UJI 14-604 is also given.
2. Insert the count number if more than one count is charged.
3. If "justification” is in issue, if requested, this bracketed alternative must be given.
4. Use only applicable alternative or alternatives.
[Effective October 1, 1993.]
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Statutory reference. - Section 30-6-1C NMSA 1978.

14-606. Abandonment of a child resulting in great bodily harm or
death.

For you to find (name of
defendant) guilty of abandonment of a child resulting in great
bodily harm, [as charged in Count 11, the state must

prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. (name of defendant) was a
[parent] [guardian] [or] [custodian]Z of
(name of child);

2. (name of defendant)
intentionally3 left or abandoned
(name of child);

3. As a result of (name of
defendant) leaving or abandoning
(name of child), (name of child)

was without proper parental care and control necessary for
's (name of child) well being;

4. (name of defendant) had the
ability to provide proper parental care and control necessary
for 's (name of child) well-being;




5. 's (name of defendant)
failure to provide proper parental care and control necessary

for 's (name of child) well-being
resulted in [the death of] [great bodily harm
to4]2 (name of child);

6. (name of child) was under

the age of 18;

7. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged. If the jury is to be
instructed on first degree murder for the same offense, UJI 14-250 must also be given.

2. Use only applicable alternatives.

3. The definition of "intentionally”, UJI 14-610, must also be given immediately after this
instruction.

4. If this alternative is given, the definition of "great bodily harm", UJI 14-131, must also
be given.

[Effective October 1, 1993.]
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Statutory reference. - Section 30-6-1B NMSA 1978.

14-607. Abandonment of a child without great bodily harm or death.

For you to find (name of
defendant) guilty of abandonment of a child which did not result
in death or great bodily harm, [as charged in Count

]I, the state must prove to your satisfaction beyond
a reasonable doubt each of the following elements of the crime:

1. (name of defendant) was a
[parent] [guardian] [or] [custodian]Z of
(name of child);

2. (name of defendant)
intentionally3 left or abandoned
(name of child);




3. As a result of (name of
defendant) leaving or abandoning
(name of child), (name of child)
was without proper parental care and control necessary for
's (name of child) well-being;

4. (name of defendant) had the
ability to provide proper parental care and control necessary
for 's (name of child) well-being;

5. (name of child) was under

the age of 18;

6. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged. If the jury is to be
instructed on first degree murder for the same offense, UJI 14-250 must also be given.

2. Use only applicable alternatives.

3. The definition of "intentionally”, UJI 14-610, must also be given immediately after this
instruction.

[Effective October 1, 1993.]
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Statutory reference. - Section 30-6-1B NMSA 1978.

14-610. Child abuse; "intentional" defined.1

A person acts intentionally when the person purposely does an
act. Whether the (name of
defendant) acted intentionally may be inferred from all of the
surrounding circumstances, such as

's actions or failure to act,

conduct and statements.

USE NOTE



1. This instruction is to be given with child abuse and abandonment cases when
required by UJI 14-602, 14-603, 14-606 or 14-607. UJI 14-141, general criminal intent,
shall not be given in child abuse cases and child abandonment cases.

[Effective October 1, 1993.]

CHAPTER 7
FIREARMS; DEADLY WEAPONS

14-701. Receipt, transportation or possession of a firearm or
destructive device by a felon; essential elements.

For you to find the defendant guilty of receipt,
[transportation] [or]l [possession] of a [firearm] [or]
[destructive device] by a felon [as charged in count

12, the state must prove to your satisfaction beyond
a reasonable doubt each of the following elements of the crime:

1. The defendant [received] [transported] [or]l [possessed] a
[firearm3] [or]l [destructive device4]
2. The defendant, in the preceding ten years, was convicted

and sentenced to one or more years imprisonment by a court of
the United States or by a court of any state [and has not been
pardoned of the conviction by the appropriate authority]b;

3. This happened in New Mexico on or about the
day of ’

USE NOTE

1. Use only the applicable alternative.
2. Insert count number if more than one count is charged.

3. Give UJI 14-704, the definition of a firearm, if
applicable.

4., Give the Section 30-7-16(C) (1) definition of "destructive
device", if applicable.

5. Use bracketed language only if there is an issue as to



whether the defendant has been pardoned for the offense.
[Adopted, effective May 1, 1986; as amended effective January
1, 1999.]
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Statutory reference. - Section 30-7-16 NMSA 1978.

Committee commentary. - The name of the prior felony conviction is not necessary. If
the defendant stipulates to the commission of the offense, evidence of the nature of
defendant's predicate felony convictions is irrelevant and prejudicial under evidence
Rule 11-403 NMRA. State v. Tave, 1997-NMCA-056, 122 N.M. 29, 919 P.2d 1094,
accord, Old Chief v. United States, 117 S. Ct. 644 (1997).

If the defendant does not stipulate to the prior offense, the state may prove the prior
offense by a redacted record or other evidence which satisfies the rules of evidence.
See State v. Tave, at Para. 15.

Section 30-7-16 NMSA 1978 requires that the defendant have been sentenced for the
predicate offense to a term of more than one year. This definition would include
suspended sentences, which are imposed before their execution is suspended, but
would not include deferred sentences, which defer the imposition of sentence so long as
no violation of probation occurs. Compare Section 31-20-3(B) NMSA 1978 with Section
31-20-3(A) NMSA 1978. "[T]he difference between suspension and deferral is that
suspension involves a sentence imposed while deferral does not. Suspension always
subjects the defendant to criminal consequences, although he may be pardoned, while
deferral ordinarily results in the charges being dismissed.” State v. Kenneman, 98 N.M.
794,797, 653 P.2d 170 (Ct.App. 1982). Misdemeanor offenses, which by law cannot
invoke sentences of more than one year on a particular offense are not predicate
offenses under the statute.

[Amended November 12, 1998.]
ANNOTATIONS

The 1998 amendment, effective January 1, 1999, substituted "a firearm [or] [destructive
device]" for "[firearms]" in the introductory language; substituted "a [firearm] [or]
[destructive device]" for "a [[shotgun] [rifle] [handgun___ [firearm]" in Element 1; and in
Element 2 substituted "was convicted" for "was previously convicted of the crime of]"
near the beginning and added "and sentenced to one or more years imprisonment by a
court of the United States or by a court of any state [and has not been pardoned of the
conviction by the appropriate authority]" at the end.

Statutory reference. - Section 30-7-16 NMSA 1978.



Erroneous use of instruction. - In a prosecution for being a felon in possession of a
firearm, the court's use of this instruction naming the predicate offense, aggravated
assault with a deadly weapon, was reversible error. State v. Tave, 1996-NMCA-056,
121 N.M. 29, 919 P.2d 1094 (Ct. App. 1996).

14-702. Unlawful carrying of firearm in licensed liquor
establishment.

For you to find the defendant guilty of unlawfully carrying
a firearm in a licensed liquor establishment [as charged in
Count 11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. 2 is licensed to dispense alcoholic
beverages;
2. While (name of defendant) was in
2 (name of
defendant) was carrying a loaded or unloaded firearm;
[3. (name of defendant) did not have
legal authority to possess the firearm while in
2:13
4. This happened in New Mexico on about the day of
4
USE NOTE
1. 1Insert the count number if more than one count is charged.
2. Insert the name of the establishment.
3. Give bracketed information if this is an issue.

[Adopted, effective May 1, 1986; as amended, effective January
1, 1999.]
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Statutory reference. - Section 30-7-3 NMSA 1978.

Statutory reference. - Section 30-7-3 NMSA 1978.



ANNOTATIONS

The 1998 amendment, effective January 1, 1999, made minor stylistic changes in
Paragraphs 1 and 2 and in Element 3 substituted "possess” for "have" and "while" for
"In his possession in".

14-703. Negligent use of a deadly weapon.

For you to find the defendant guilty of negligent use of a
deadly weapon [as charged in Count 11, the state
must prove to your satisfaction beyond a reasonable doubt each
of the following elements of the crime:

1. [The defendant discharged a firearm into a
[building] 2 [vehiclel];]
[OR] 2

[The defendant discharged a firearm knowing that he was
endangering [a person]Z2 [property];]

[OR]

[The defendant was carrying a firearm while under the
influence of [alcohol]2 [narcotics];]

[OR]

[The defendant endangered the safety of another, by handling
or using a [deadly weapon3] [firearm] in a negligent4 manner;]

[OR]

[The defendant discharged a firearm within one hundred and
fifty yards of a [dwellingb] [or] [building] without permission
of the owner or lessee. [The state must also prove that either:

A. the weapon was discharged on non-public lands; or
B. the discharge did not occur during hunting season; or

C. that the [dwelling] [or] [building] was not an abandoned
or vacated building];]6
[2. The defendant was not a peace officer?7 or other public
employee who is required or authorized by law to carry or use a
firearm in the course of employment and who carries, handles,
uses or discharges a firearm while lawfully engaged in carrying
out the duties of such office or employment;]

3. This happened in New Mexico on or about the day
of ’

USE NOTE



1. 1Insert the count number if more than one count is charged.
2. Use only the applicable alternative.

3. If this alternative is used, Subsection B of Section 30-1-
12 NMSA 1978, the definition of "deadly weapon", is given
immediately after this instruction.

4, If this alternative is used, UJI 14-133, the definition of
criminal negligence, is given immediately after this
instruction.

5. 1If this alternative is given, Instruction 14-1631,
definition of "dwelling house" is given as the definition of
"dwelling".

6. This alternative is to be given only if the court finds
that the evidence presents issues on whether: (1) the building
was an abandoned or vacated building; (2) the building was
located on public lands; and (3) the defendant discharged the
firearm during hunting season.

7. This alternative may be given if there is an issue as to
whether the defendant was a peace officer or public employee in
the lawful discharge of duty. This alternative is not to be
given if the defendant is charged with carrying a firearm while
under the influence of an intoxicant or narcotic.

[Adopted, effective May 1, 1986; as amended, effective January
1, 1999.]
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Statutory reference. - Section 30-7-4 NMSA 1978.

Committee commentary. - The 1998 amendments to this instruction were made to
conform this instruction with the 1993 amendment of Section 30-7-4 NMSA 1978 and to
be consistent with the Supreme Court's opinions construing "negligence" as used in the
criminal code to mean "criminal negligence. See State v. Yarborough, 1996-NMSC-068,
122 N.M. 596, 930 P.2d 131 (1996) and Santillanes v. State, 115 N.M. 215, 849 P.2d
358 (1993). If the issue is whether or not the defendant handled a firearm or deadly
weapon in a negligent manner, UJI 14-133 is to be given.

The committee also deleted the requirement that the definition set forth in UJI 14-704 be
used with this instruction. UJI 14-704 is based on the definitions in Section 30-7-16(C)
NMSA 1978, which was enacted eighteen years after 30-7-4, does not refer to it and
specifically recites that the definition applies only to the term "as used in this section".



The definitions in Section 30-7-16 NMSA 1978 may be limited to Section 30-7-16 NMSA
1978 offenses.

[Amended November 12, 1998.]
ANNOTATIONS
Cross-references. - See 30-7-4 NMSA 1978.

The 1998 amendment, effective January 1, 1999, in Element 1, added the first footnote
2 designations in the first through third paragraphs, made a gender neutral change in
the third paragraph, added the footnote 4 designation in the fourth paragraph, in the fifth
paragraph substituted "a [dwelling] or [building]” for " an occupied [dwelling] [building]",
made a minor stylistic change, and added "The state must also prove that either:" at the
end, and added paragraphs A through C; added Element 2; and redesignated former
Element 2 as Element 3.

Adding "negligently" to instruction not necessary. - The trial court did not have to
modify this instruction to add the word "negligently.” Section 30-7-4(A)(2) NMSA 1978
defines negligent use of a deadly weapon as "carrying a firearm while under the
influence of an intoxicant or narcotic." The proscribed conduct is negligence per se.
State v. Rivera, 115 N.M. 424, 853 P.2d 126 (Ct. App. 1993).

14-704. Firearm; definition.1

A firearm means any weapon which will or is designed to or
may readily be converted to expel a projectile by the action of
an explosion; the frame or receiver of a firearm, any firearm
muffler or firearm silencer. Firearm includes any handgun, rifle
or shotgun.

USE NOTE

1. For use with UJI 14-701.
[Adopted, effective May 1, 1986; January 1, 1999.]
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Statutory reference. - 30-7-16(C)(3) NMSA 1978.
Committee commentary. - In 1998, use note 1 was amended to delete "UJI 14-702

and UJI 14-703". The definition of "firearm" in Section 30-7-16 NMSA 1978 is limited to
Section 30-7-16 NMSA 1978 offenses. UJI 14-702 is the essential elements instruction



for Section 30-7-3 NMSA 1978 offenses and UJI 14-703 is the essential elements
instruction for 30-7-4 NMSA 1978 offenses.

Section 30-7-2.2 NMSA 1978 contains a definition of "handgun”. However, it is limited to
"unlawful possession of a handgun". The only general definition in the Criminal Code is
the definition of "deadly weapon" which includes a firearm, whether loaded or unloaded.
[Amended November 12, 1998.]

ANNOTATIONS
The 1998 amendment, effective January 1, 1999, substituted "A firearm means" for "A
firearm is any handgun, rifle, shotgun or" at the beginning, substituted "the frame or
receiver of a firearm, any firearm muffler or firearm silencer” for "including the frame
receiver, muffler or silencer" at the end of the first sentence; and added the second
sentence.

Statutory reference. - Section 30-7-16C(2) NMSA 1978.

Compiler's notes. - Pursuant to the court order of February 10, 1986, this instruction is
applicable to all cases tried after May 1, 1986.

CHAPTER 8
(RESERVED)

CHAPTER 9
SEX CRIMES

PART A
CRIMINAL SEXUAL CONTACT

14-901. Chart.

SECTION 30-9-12 NMSA 1978
CRIMINAL SEXUAL CONTACT OF AN ADULT
Misdemeanor and Fourth Degree

FOURTH

MISDEMEANOR DEGREE - TYPES OF CRIMINAL
SEXUAL CONTACT

C.



Armed D. Multiple
TYPE OF With
a 4th Degree
FORCE OR A. Personal B. Aided
or Deadly Types
COERCION Injury Abetted Weapon
(A-B)
1. Use of physical
force or physical

violence 14-902 14-906 14-910
2. Threats of force

or coercion 14-903 14-907 14-911
3. Victim

physically or
mentally unable to

consent 14-904 14-908 14-912

4. All of the above

(1-3) 14-905 14-909 14-

913 14-915

FORCE OR COERCION 14-9114

NOT AN ELEMENT

14-902. Criminal sexual contact; use of physical force or physical
violence; essential elements.

For you to find the defendant guilty of criminal sexual contact
[as charged in Count 11, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant?2

[touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
3 of the defendant;]

2. The defendant used physical force or physical violence;

3. (name of victim)
was 18 years of age or older;




4. This happened in New Mexico on or about the
day of , 19

USE NOTE
1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks," "breast," "mons pubis,” "penis," "testicles," "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12C and 30-9-10A(1).
Committee commentary. - See Section 30-9-12B NMSA 1978: misdemeanor.

This instruction contains the essential elements of criminal sexual contact perpetrated
through the use of force or coercion. In this instruction “force or coercion" is defined as
physical force or physical violence. 30-9-10A NMSA 1978.

The other definitions of force or coercion are contained in UJI 14-903 (threats) and 14-
904 (unconscious, etc.). UJl 14-905 combines 14-902, 14-903 and 14-904. It may be
used when more than one definition of force or coercion is supported by the evidence.

The introductory paragraph of this instruction identifies the charge as "criminal sexual
contact." It would be misleading to include the words "by force or coercion” in the
charge. The definition of "force or coercion” includes both active interference by the
defendant with the normal consent functions of the victim, e.g., physical force, and
passive incapacity of the victim to engage in normal consent functions, e.g.,
unconsciousness. A jury might be confused as to the elements of the offense if the term
"by force or coercion" were used when the force or coercion is supplied by the
incapacity of the victim.

Element 1 sets out in the alternative the two ways that the contact may be committed. It
was decided that the legislature intended the term "unclothed" to mean "bared to the
touch.”

The language "without her consent” was omitted from the second alternative in Element
1 because the language does not appear in the second portion of the statutory definition



of criminal sexual contact. It would seem that the concept is covered by the requirement
that the defendant "caused" the victim to do the act.

The committee was of the opinion that the parts of the body included in the term
"primary genital area" are those set forth in 30-9-14 NMSA 1978 relating to indecent
exposure. Definitions for those terms are provided in UJI 14-981 and must be given.
Dictionary definitions were considered insufficient because the definitions contained in
several dictionaries, such as Webster's and Random House, were found to be
excessively technical.

The term "groin” was included in the instructions but was left undefined. The use of this
term should be avoided because its technical definition is so broad that it includes parts
of the body which the committee considered beyond the scope of the intended
prohibited contacts.

Element 2 defines "force or coercion" as physical force or physical violence. Threats of
force or violence are a separate statutory definition of force or coercion and are covered
in UJI 14-903. The issue is not how much force or violence is used, but whether the
force or violence was sufficient to negate consent. Physical or verbal resistance of the
victim is not an essential element. 30-9-10A NMSA 1978. Cf. State v. Sanchez, 78 N.M.
284, 430 P.2d 781 (Ct. App. 1967), a robbery case. The force or violence can be
directed against the victim or another.

In all cases of criminal sexual contact the age of the victim is an essential element
because it fixes the degree of the crime. The committee considered the argument that
the age of the victim should be irrelevant unless the charge of criminal sexual contact of
a minor is also submitted to the jury, in which case age is in issue. However, the
element was left in this instruction because the committee believed that there was no
danger that a defendant would be acquitted of the charge of criminal sexual contact of
an adult merely because the evidence showed that the victim was a minor.

If the victim is the spouse of the defendant, sexual contact is not a crime. However,
Paragraph 4 of the instruction is not an essential element of the offense, upon which the
court is required to instruct in every case. State v. Bell, 90 N.M. 134, 560 P.2d 925
(2977). If there is sufficient evidence to raise the issue, and if the defendant requests,
then Paragraph 4 should be given. See the commentary to UJI 14-983 for a discussion
of the meaning of "spouse."

The committee recognized that other unconsented touchings are covered by 30-3-4
NMSA 1978, relating to battery. See commentary to UJI 14-320.

ANNOTATIONS
The 1994 amendment, effective September 1, 1994, made a gender neutral change in

Item 1 of the instruction; deleted former Item 4 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 5 of the



instruction as Item 4; and deleted former Use Note 4, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 4.

75 C.J.S. Rape § 82.

14-903. Criminal sexual contact; threats of force or coercion;
essential elements.

For you to find the defendant guilty of criminal sexual contact
[as charged in Count 11, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant?2

[touched or applied force to the unclothed

3 of (name of
victim) without [her] 's (name of
victim) consent;]

[OR]
[caused (name of

victim) to touch the
3 of the defendant;]

2. The defendant?2

[used threats of physical force or physical violence against
;] (name of victim or

other person)
[OR]

[threatened to 4; ]

3. (name of victim)
believed that the defendant would carry out the threat;

4., (name of victim)
was 18 years of age or older;

5. This happened in New Mexico on or about the
day of , 19




USE NOTE
1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin,"” "anus,
"buttocks," "breast,” "mons pubis,” "penis," "testicles," "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

[As amended, effective September 1, 1994.]

EE R S I S i i S I S S 4

Statutory reference. - Sections 30-9-12C and 30-9-10A(2) and A(3).
Committee commentary. - See Section 30-9-12B NMSA 1978: misdemeanor.

This instruction contains the essential elements of criminal sexual contact perpetrated
through the use of force or coercion. In this instruction "force or coercion” is supplied by
threats. 30-9-10A(2) and 30-9-10A(3) NMSA 1978. The definitions from both
subsections of the statute; i.e., threats to use physical force or physical violence and
threats of other action, have been combined into one element in this instruction.

The statute is broad and includes various types of threats. However, the threat must be
of such a coercive nature that its use negates the victim's consent. It is therefore a
guestion of law whether a particular threat is sufficient to support the charge. Threats of
criminal conduct, such as the statutory examples of kidnapping or extortion, would
clearly be sufficient. Promises to confer a benefit upon the victim, such as a raise or
promotion, would probably not be considered threats. In such case a purported victim
may have bargained for the benefit and thus consented. The threats can be directed
against the victim or another.

If the jury requests a definition of the threatened act or offense, e.g., kidnapping,
extortion, etc., then in accordance with the general UJI rule, an ordinary dictionary
definition should be given. An exception to this general rule should be made if the
defendant is also charged with the substantive crime which was threatened. In such
case, if the jury asks for the definition, the essential elements of the substantive crime
should be referred to as the definition of the threatened offense. Otherwise the jury
would be confused as to the elements of the accompanying offense.



The belief of the victim as to the ability and intention of the defendant to carry out the
threat is measured by a subjective standard. The committee was of the opinion that an
objective test for reasonableness of the fear is inapplicable to sex crimes. If the victim's
apprehension caused submission to the contact, the defendant cannot rely on an
argument that the victim's response to the threat was irrational. The victim's fear need
not be reasonable, it must only be real.

See also the commentary to UJI 14-902.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 5 of the instruction, which read: " .. (hame
of victim) was not the spouse of the defendant”; redesignated former Item 6 of the
instruction as Item 5; and deleted former Use Note 5, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 67.

75 C.J.S. Rape § 82.

14-904. Criminal sexual contact; victim unconscious, asleep,
physically or mentally helpless; essential elements.

For you to find the defendant guilty of criminal sexual contact
[as charged in Count ]I, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant?2

[touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
3 of the defendant;]

2. (name of victim)
was [unconscious] [asleep] [physically helpless] [suffering from
a mental condition so as to be incapable of understanding the
nature or consequences of what the defendant was doing];




3. The defendant knew or had reason to know of the condition
of (name of victim);

4., (name of victim)
was 18 years of age or older;

5. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles,"” "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12C and 30-9-10A(4) NMSA 1978.
Committee commentary. - See Section 30-9-12 NMSA 1978: misdemeanor.

This instruction contains the essential elements of criminal sexual contact perpetrated
through the use of force or coercion. In this instruction "force or coercion” is supplied by
the inability of the victim to consent. This statutory definition for force or coercion
focuses on the status of the victim and not on the intention of the actor. The defendant
must have the same general intent as for all sex crimes and, in addition, must have
knowledge of the helpless status of the victim. This knowledge of the victim's condition
is measured by either an objective or subjective standard, i.e., the defendant is culpable
for what he knew or had reason to know.

The term "physically helpless" means incapable of giving consent. "Unconscious" and
"asleep” have meanings which are generally understood.

In State v. Nagel, 87 N.M. 434, 535 P.2d 641 (Ct. App.), cert. denied, 87 N.M. 450, 535
P.2d 657 (1975), the court cited with approval from McDonald v. United States, 114
U.S. App. D.C. 120, 312 F.2d 847, 851 (1962) ". . . [A] mental disease or defect includes
any abnormal condition of the mind which substantially affects mental or emotional
processes and substantially impairs behavioral control.” If the jury requests a definition



of "mental condition," the language from State v. Nagel, supra, may be used because
the dictionary is inadequate to define the term.

See also the commentary to UJI 14-902.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 5 of the instruction, which read: " .. (hame
of victim) was not the spouse of the defendant”; redesignated former Item 6 of the
instruction as Item 5; and deleted former Use Note 4, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 4, 8,9, 111.

When woman deemed to be within class contemplated by statute denouncing offense of
carnal knowledge of female who is feebleminded or imbecile, 31 A.L.R.3d 1227.

75 C.J.S. Rape 88 14, 82.

14-905. Criminal sexual contact; force or coercion; essential
elements.1

For you to find the defendant guilty of criminal sexual contact
[as charged in Count 12, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant3

[touched or applied force to the unclothed

4 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
4 of the defendant;]

2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical
violence against



)3 (name of victim or

other person) (OR) (threatened to
5);
AND (name of victim)
believed that the defendant would carry out the threat;]
[OR]

[ (name of victim)

was (unconscious) 3 (asleep) (physically helpless) (suffering
from a mental condition so as to be incapable of understanding
the nature or consequences of what the defendant was doing); AND

the defendant knew or had reason to know of the condition of
; (name of victim)]

3. (name of victim)
was eighteen (18) years of age or older;

4. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. This instruction sets forth the elements of all three types of "force or coercion™ in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. If the evidence supports two or more of
these theories of "force or coercion,"” this instruction may be used.

2. Insert the count number if more than one count is charged.
3. Use only the applicable alternatives.

4. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12C and 30-9-10A NMSA 1978.

Committee commentary. - See Section 30-9-12B NMSA 1978: misdemeanor.



This instruction combines UJI 14-902 (physical force or physical violence), 14-903
(threats) and 14-904 (unconscious, etc.). It may be used if the evidence supports more
than one type of force or coercion as the means employed in perpetrating the criminal
contact. However, in some circumstances the individual and particularized uniform jury
instructions may be more clear and therefore preferable. The court has discretion as to
which UJI should be given for these essential elements.

Note, however, that even if different theories of force or coercion are submitted to the
jury, in this instruction the defendant is being charged with only one crime,
misdemeanor criminal sexual contact. Throughout the statutes on sexual offenses (30-
9-11 to 30-9-13 NMSA 1978) alternative methods are set forth for committing the
offenses. For example, there are three ways in which a defendant can commit criminal
sexual contact in the fourth degree. 30-9-12A NMSA 1978. Separate instructions have
been prepared for each of these methods, and where force or coercion is an essential
element of a particular method, separate instructions for each definition of force or
coercion have been prepared. There are, therefore, ten separate instructions setting
forth the essential elements of the single crime of criminal sexual contact in the fourth
degree.

In all cases where alternate methods of committing one offense are submitted to the
jury, the defendant is being charged with only one offense and may be found guilty of
only one offense.

See also commentary to UJI 14-902, 14-903 and 14-904.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 4 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 5 of the
instruction as Item 4; and deleted former Use Note 6, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 4.

75 C.J.S. Rape § 82.

14-906. Criminal sexual contact; use of physical force or physical
violence; personal injury; essential elements.

For you to find the defendant guilty of criminal sexual contact
causing personal injury [as charged in Count
11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:




1. The defendant?2

[touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
3 of the defendant; ]

2. The defendant used physical force or physical violence;
3. The defendant's acts resulted in

4;
4. (name of victim)

was 18 years of age or older;

5. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Name victim and describe personal injury or injuries. See Section 30-9-10D NMSA
1978 for types of personal injuries.

[As amended, effective September 1, 1994.]
Statutory reference. - Sections 30-9-12B(1) and 30-9-10A(1) NMSA 1978.

Committee commentary. - See Section 30-9-12A(1) NMSA 1978: fourth degree felony.



Four separate instructions have been prepared for criminal sexual contact which results
in personal injury to the victim. UJI 14-906 (physical force or physical violence), 14-907
(threats) and 14-908 (unconscious, etc.) contain separate definitions for "force or
coercion." 30-9-10A NMSA 1978.

UJI 14-906, 14-907, 14-908 and 14-909 are the same as UJI 14-902, 14-903, 14-904
and 14-905, respectively, with the additional element of personal injury to the victim.

UJI 14-909 combines UJI 14-906, 14-907 and 14-908 with the three definitions of force
or coercion set out in the alternative. If there is evidence of more than one type of force
or coercion, this instruction may be used. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which UJI should be given for these essential
elements.

The statutory definition of personal injury is broad and includes various types of
personal injuries. It is therefore a question of law as to whether a particular injury
constitutes an aggravating factor sufficient to support the charge. Personal injury
includes but is not limited to: disfigurement, mental anguish, chronic or recurrent pain,
pregnancy or disease or injury to a sexual or reproductive organ. 30-9-10C NMSA 1978.

See also commentaries to UJl 14-902, 14-903 and 14-904.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 5 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 6 of the
instruction as Item 5; and deleted former Use Note 5, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

UJI 14-946 proper instruction for fellatio. - UJI 14-946, stating the elements of
criminal sexual penetration in the second degree, is the appropriate instruction when the
offense is fellatio, rather than this instruction. State v. Gabaldon, 92 N.M. 93, 582 P.2d
1306 (Ct. App. 1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 4.

75 C.J.S. Rape § 82.

14-907. Criminal sexual contact; threats of force or coercion:
personal injury; essential elements.

For you to find the defendant guilty of criminal sexual contact
causing personal injury [as charged in Count



]1, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant?2

[touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
3 of the defendant;]

2. The defendant?2

[used threats of physical force or physical violence against
(name of victim or

other person) ;]
[OR]

[threatened to 4;]

3. (name of victim)
believed that the defendant would carry out the threat;

4. The defendant's acts resulted in
5;

5. (name of victim)
was 18 years of age or older;

6. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks," "breast,"” "mons pubis," "penis," "testicles," "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.



4. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

5. Name victim and describe personal injury or injuries. See Section 30-9-10D NMSA
1978 for types of personal injuries.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12B(1) and 30-9-10A(3) NMSA 1978.
Committee commentary. - See committee commentary under UJl 14-906.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 6 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 7 of the
instruction as Item 6; and deleted former Use Note 6, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 67.

75 C.J.S. Rape § 82.

14-908. Criminal sexual contact; victim unconscious, asleep,
physically or mentally helpless; personal injury; essential
elements.

For you to find the defendant guilty of criminal sexual contact
causing personal injury [as charged in Count
]I, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant?

[touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]

[caused (name of




victim) to touch the
3 of the defendant;]

2. (name of victim)
was [unconscious]Z2 [asleep] [physically helpless] [suffering
from a mental condition so as to be incapable of understanding
the nature or consequences of what the defendant was doing];

3. The defendant knew or had reason to know of the condition
of (name of victim);
4., The defendant's acts resulted in
4;
5. (name of victim)

was 18 years of age or older;

6. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks," "breast," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Name victim and describe personal injury or injuries. See Section 30-9-10D NMSA
1978 for types of personal injuries.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12B(1) and 30-9-10A(4) NMSA 1978.

Committee commentary. - See committee commentary under UJl 14-906.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in

Item 1 of the instruction; deleted former Item 6 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 7 of the



instruction as Item 6; and deleted former Use Note 5, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 4, 8, 9, 111.

When woman deemed to be within class contemplated by statute denouncing offense of
carnal knowledge of female who is feebleminded or imbecile, 31 A.L.R.3d 1227.

75 C.J.S. Rape 88§ 14, 82.

14-909. Criminal sexual contact; force or coercion; personal injury;
essential elements.1

For you to find the defendant guilty of criminal sexual contact
causing personal injury [as charged in Count
12, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant3

[touched or applied force to the unclothed

4 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
4 of the defendant;]

2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical
violence against (name
of victim or other person)3 (OR) (threatened to

5; AND
(name of victim)
believed that the defendant would carry out the threat;]
[OR]

[ (name of victim)
was (unconscious)3 (asleep) (physically helpless) (suffering
from a mental condition so as to be incapable of understanding




the nature or consequences of what the defendant was doing); AND
the defendant knew or had reason to know of the condition of
(name of victim);]

3. The defendant's acts resulted in
6;
4., (name of victim)
was 18 years of age or older;
5. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. This instruction sets forth the elements of all three types of "force or coercion™ in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. If the evidence supports two or more of
these theories of "force or coercion,"” this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.

4. Name one or more of the following parts of the anatomy touched: "groin,"” "anus,"
"buttocks," "breast," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or

"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

6. Name victim and describe personal injury or injuries. See Section 30-9-10D NMSA
1978 for types of personal injuries.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12B(1) and 30-9-10A NMSA 1978.
Committee commentary. - See committee commentary under UJl 14-906.

ANNOTATIONS



The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 5 of the instruction, which read: " .. (hame
of victim) was not the spouse of the defendant”; redesignated former Item 6 of the
instruction as Item 5; and deleted former Use Note 7, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 4.

75 C.J.S. Rape § 82.

14-910. Criminal sexual contact; use of physical force or physical
violence; aided or abetted by another; essential elements.

For you to find the defendant guilty of criminal sexual contact
when aided or abetted by another [as charged in Count
11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the

crime:

1. The defendant?2

[touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
3 of the defendant;]

2. The defendant used physical force or physical violence;

3. The defendant acted with the help or encouragement of one
Or more persons;

4., (name of victim)
was 18 years of age or older;

5. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.



2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles,"” "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12B(2) and 30-9-10A(1) NMSA 1978.
Committee commentary. - See Section 30-9-12A(2) NMSA 1978: fourth degree felony.

Four separate instructions have been prepared for criminal sexual contact when the
perpetrator is aided or abetted by one or more persons. UJI 14-910 (physical force or
physical violence), 14-911 (threats) and 14-912 (unconscious, etc.) contain separate
definitions for "force or coercion." 30-9-10A NMSA 1978.

UJI 14-910, 14-911, 14-912 and 14-913 are the same as UJI 14-902, 14-903, 14-904
and 14-905, respectively, with the additional element of aided or abetted.

UJI 14-913 combines UJI 14-910, 14-911 and 14-912 with the three definitions of force
or coercion set out in the alternative. If there is evidence of more than one type of force
or coercion, this instruction may be used. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which UJI should be given for these essential
elements.

The committee was of the opinion that the legislative use of the terms "aided and
abetted" to describe the aggravated offense was not intended to involve consideration
of complicated issues of the necessary criminal intent for an accessory. The culpability
of the defendant for this aggravated charge of criminal sexual contact does not depend
upon the intention of another entertained without his knowledge,; it is the intention of the
defendant and the effect of the assistance which is controlling.

The committee considered whether the statute must be construed to require that the
aiding and abetting be an assist to the force or coercion. The committee decided that
the help or encouragement provided the defendant by another may be an assist to any
element of the unlawful contact. The gravamen of the offense is the use of another as a
tool in the perpetration of the crime.

Therefore, the committee was of the opinion that the element of aided and abetted was
properly stated by the phrase "acted with the help or encouragement of one or more
persons." The committee noted that the legislature was expressing concern for the



victim by including this element as an aggravating factor. A sexual assault by persons
acting in concert poses a greater threat to a victim's physical and mental safety than an
assault by a single defendant. Statistical support for this theory is reported by
Menachem Amir in his two studies of rape and rape victims in Philadelphia. See
generally MacDonald, Rape Offenders and Their Victims, (Charles C. Thomas, 1971).

The committee also considered what degree of contemporaneity must exist between the
actions of the defendant and the help or encouragement of the purported aider and
abettor. It decided that there must be a sufficient nexus in time and place for the victim
to be aware of the aggravated danger. For example, it would be sufficient if the
defendant threatened that his assistant would harm the victim's family or if the victim
was aware that the defendant had an assistant in the next room ready to provide aid if
victim resisted, etc.

See also commentaries to UJI 14-902, 14-903 and 14-904.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 5 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 6 of the
instruction as Item 5; and deleted former Use Note 4, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Intent for accessory crimes not required in instruction on principal's crime. -
Where the defendants were charged with aiding and abetting the crime of sexual
penetration in the second degree, the required intent for accessory crimes was not
required to be included in the instruction setting forth the elements of the principal's
crime. State v. Urioste, 93 N.M. 504, 601 P.2d 737 (Ct. App.), cert. denied, 93 N.M. 683,
604 P.2d 821 (1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 4, 28, 29.

75 C.J.S. Rape § 82.

14-911. Criminal sexual contact; threats of force or coercion; aided
or abetted by another; essential elements.

For you to find the defendant guilty of criminal sexual contact
when aided or abetted by another [as charged in Count
11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant?2



[touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
3 of the defendant;]

2. The defendant?

[used threats of physical force or physical violence against
(name of victim or

another) ;|
[OR]
[threatened to 4;]
3 (name of victim)

believed that the defendant would carry out the threat;

4. The defendant acted with the help or encouragement of one
Or more persons;

5. (name of victim)
was 18 years of age or older;

6. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin,” "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12B(2) and 30-9-10A(3) NMSA 1978.
Committee commentary. - See committee commentary under UJI 14-910.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 6 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant"; redesignated former Item 7 of the
instruction as Item 6; and deleted former Use Note 5, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 28, 29, 57.

75 C.J.S. Rape § 82.

14-912. Criminal sexual contact; victim unconscious, asleep,
physically or mentally helpless; aided or abetted by another;
essential elements.

For you to find the defendant guilty of criminal sexual contact
when aided or abetted by another [as charged in Count
11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant? [touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
3 of the defendant;]

2. (name of victim)
was [unconscious]Z2 [asleep] [physically helpless] [suffering
from a mental condition so as to be incapable of understanding
the nature or consequences of what the defendant was doing];

3. The defendant knew or had reason to know of the condition
of (name of victim);




4. The defendant acted with the help or encouragement of one
Or more persons;

5. (name of victim)
was 18 years of age or older;

6. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast," "mons pubis,” "penis,"” "testicles," "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this

instruction; otherwise, no definition need be given unless the jury requests one.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12B(2) and 30-9-10A(4) NMSA 1978.
Committee commentary. - See committee commentary under UJI 14-910.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 6 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 7 of the
instruction as Item 6; and deleted former Use Note 4, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 4, 8, 9, 28, 29,
111.

When woman deemed to be within class contemplated by statute denouncing offense of
carnal knowledge of female who is feebleminded or imbecile, 31 A.L.R.3d 1227.

75 C.J.S. Rape 88 14, 82.



14-913. Criminal sexual contact; force or coercion; aided or abetted
by another; essential elements.1

For you to find the defendant guilty of criminal sexual contact
when aided or abetted by another [as charged in Count
12, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant3

[touched or applied force to the unclothed

4 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
4 of the defendant;]

2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical
violence against (name
of victim or other person)3 (OR) (threatened to

5); AND
(name of victim)
believed that the defendant would carry out the threat;]
[OR]

[ (name of victim)
was (unconscious)3 (asleep) (physically helpless) (suffering
from a mental condition so as to be incapable of understanding
the nature or consequences of what the defendant was doing); AND
the defendant knew or had reason to know of the condition of

(name of victim);]

3. The defendant acted with the help or encouragement of one
Or more pPersons;

4., (name of victim)
was 18 years of age or older;

5. This happened in New Mexico on or about the
day of , 19




USE NOTE

1. This instruction sets forth the elements of all three types of "force or coercion™ in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or physical incapacity of the victim. If the evidence supports two or more of
these theories of "force or coercion,"” this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.

4. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," "vulva" or

"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12 B(2) and 30-9-10A NMSA 1978.
Committee commentary. - See committee commentary under UJl 14-910.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 5 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 6 of the
instruction as Item 5; and deleted former Use Note 6, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 4, 28, 29.

75 C.J.S. Rape § 82.

14-914. Criminal sexual contact; deadly weapon; essential
elements.

For you to find the defendant guilty of criminal sexual contact
when armed with a deadly weapon [as charged in Count
]I, the state must prove to your satisfaction




beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant?

[touched or applied force to the unclothed

3 of (name of
victim) without 's (name of victim)
consent; ]

[OR]
[caused (name of

victim) to touch the
3 of the defendant;]

2. The defendant was armed with and used
4;

3. (name of victim)
was 18 years of age or older;

4. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis," "penis," "testicles,"” "mons veneris," "vulva" or
"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Insert the name of the weapon when the instrument is a deadly weapon as defined in
Section 30-1-12B NMSA 1978, or use the phrase "an instrument or object which, when
used as a weapon, could cause death or very serious injury."”

[As amended, effective September 1, 1994 ]
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Statutory reference. - Section 30-9-12B(3) NMSA 1978.

Committee commentary. - See Section 30-9-12A(3) NMSA 1978: fourth degree felony.



UJI 14-914 contains the essential elements of criminal sexual contact when the
perpetrator is armed with a deadly weapon, a fourth degree felony.

The statute states that the offense of criminal sexual contact is a fourth degree felony
"when the perpetrator is armed with a deadly weapon." The instruction requires in
Element 2 that the defendant be armed with and use a deadly weapon. The statute
must be construed to require use of the weapon because there is no requirement of
force or coercion. It would seem that the legislative intent was to supplant the element
of force or coercion with the element of "being armed." In order for the substitution to be
logically consistent, the weapon must be used.

Compare UJI 14-1621 (armed robbery), UJI 14-1632 (aggravated burglary) and 30-7-3
NMSA 1978 (unlawful carrying of a firearm into a liquor dispensary).

The defendant uses the deadly weapon if he employs it in any manner that constitutes
an express or implied threat to use it against the victim or another. That may be done by
displaying the weapon, or referring to it or by permitting its presence to become known
to the victim. The weapon must be used to supply the required coercion.

See also commentary to UJI 14-902.
ANNOTATIONS

The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 4 of the instruction, which read: " .. (name
of victim) was not the spouse of the defendant”; redesignated former Item 5 of the
instruction as Item 4; and deleted former Use Note 5, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75 C.J.S. Rape § 25.

14-915. Criminal sexual contact in the fourth degree; force or
coercion; essential elements.1

For you to find the defendant guilty of criminal sexual contact
in the fourth degree [as charged in Count 12,
the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant3

[touched or applied force to the unclothed
4 of (name of
victim) without 's (name of victim)
consent; ]




[OR]

[caused (name of
victim) to touch the

4 of the defendant;]

2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical
violence against
)3 (name of victim or

other person) (OR) (threatened to
5); AND
(name of victim)
believed that the defendant would carry out the threat;]
[OR]

[ (name of victim)
was (unconscious) 3 (asleep) (physically helpless) (suffering
from a (name of victim) mental condition so as to be incapable
of understanding the nature or consequences of what the
defendant was doing); AND the defendant knew or had reason to
know of the condition of

(name of victim); ]

3. The defendant's acts resulted in
6; OR, the defendant
acted with the help or encouragement of one or more persons;

4, (name of victim)
was 18 years of age or older;

5. This happened in New Mexico on or about the
day of , 19
USE NOTE

1. This instruction sets forth the elements of all three types of "force or coercion" in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. The instruction also sets forth, in the
alternative, two of the three types of criminal sexual contact in the fourth degree in
Section 30-9-12A NMSA 1978: (1) contact resulting in personal injury; (2) contact while
aided and abetted by another. If the evidence supports one or more theories of "force or
coercion" and also supports both of these theories of criminal sexual contact in the
fourth degree, this instruction may be used. If the evidence also supports the third type



of criminal sexual contact in the fourth degree (contact while armed with a deadly
weapon), UJI 14-914 must also be given.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.

4. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," "vulva" or

"vagina." When definitions are provided in UJI 14-981, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

6. Name victim and describe personal injury or injuries. See Section 30-9-10D NMSA
1978 for types of personal injuries.

[As amended, effective September 1, 1994.]
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Statutory reference. - Sections 30-9-12B(1), 30-9-12B(2) and 30-9-10A NMSA 1978.
Committee commentary. - See Section 30-9-12A NMSA 1978: fourth degree felony.

This instruction combines UJI 14-906 (physical force or physical violence; personal
injury), 14-907 (threats; personal injury), 14-908 (unconscious, etc.; personal injury), 14-
910 (physical force or physical violence; aided or abetted), 14-911 (threats; aided or
abetted) and 14-912 (unconscious, etc.; aided or abetted).

This instruction may be used if the evidence supports two theories of aggravation of the
offense; i.e., personal injury and aided or abetted. However, in some circumstances
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which UJI should be given for these essential
elements.

This combined instruction does not include UJI 14-912 (deadly weapon). It is awkward
and confusing to combine it with the other fourth degree sexual contacts because UJI
14-914 contains no definitions of force or coercion. If the evidence also supports the
charge that the defendant was armed with a deadly weapon, UJI 14-914 must be given.
That is because the use of the deadly weapon element of UJI 14-914 supplants the
force or coercion set forth in UJI 14-915.

See also commentary to UJIl 14-902.



ANNOTATIONS
The 1994 amendment, effective September 1, 1994, made a gender neutral change in
Item 1 of the instruction; deleted former Item 5 of the instruction, which read: " .. (hame
of victim) was not the spouse of the defendant”; redesignated former Item 6 of the
instruction as Item 5; and deleted former Use Note 7, which read: "Use the bracketed
sentence upon request if sufficient evidence has been presented to raise the issue of
spousal relationship. The definition of 'spouse,’ UJI 14-983, must also be given".
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 4.
75 C.J.S. Rape 88 14, 82.
PART B
CRIMINAL SEXUAL CONTACT OF A MINOR

14-920. Chart.
SECTION 30-9-13 NMSA 1978
CRIMINAL SEXUAL CONTACT OF A MINOR
Fourth Degree and Third Degree

Note: 13-18 below indicates child 13 to 18 years of age.

FOURTH THIRD

DEGREE DEGREE - TYPES OF CRIMINAL SEXUAL
CONTACT OF A
MINOR
F.
Multi-
B. Person E.

Armed ple 3rd
in Posi- C. Per- D.

Aided With Degree
TYPE OF A. Child tion
of sonal or Deadly Types
FORCE OR Under Authority
Injury Abetted Weapon 13-18
COERCION 13-18 13 13-18 13-18 13-

18 13-18 (B-C)



1. Use of
physical force or

physical violence 14-921 14-927 14-931
2. Threats of

force or coercion 14-922 14-928 14-932
3. Victim

physically or
mentally unable

to consent 14-923 14-929 14-933
4. All of the

above (1-3) 14-924 14-930 14-
934 14-936

FORCE OR COERCION 14-925 14-

926 14-935

NOT AN ELEMENT

14-921. Criminal sexual contact of a minor; use of physical force or
physical violence; essential elements.

For you to find the defendant guilty of criminal sexual contact
of a minor [as charged in Count ....... ]1, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant?2

[touched or applied force to the .......... 3 of ...;]
(name of victim)
[OR]
[caused .......... (name of victim) to touch the ..3 of

the defendant;]
2. The defendant used physical force or physical violence;

T (name of victim) was at least 13 but less than
18 years old;

(4. e e e e e (name of victim) was not the spouse of
the defendant;]4

5. This happened in New Mexico on or about the ....... day
of ... . ... , 19



USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "buttock,” "breast,"
"groin,” "anus," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or "vagina."
When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-13B and 30-9-10A(1) NMSA 1978.
Committee commentary. - See Section 30-9-13B NMSA 1978: fourth degree felony.

Four separate instructions have been prepared for criminal sexual contact of a minor.
UJI 14-921 (physical force or physical violence), 14-922 (threats) and 14-923
(unconscious, etc.) contain separate definitions of "force or coercion." 30-9-10A NMSA
1978.

UJI 14-921, 14-922, 14-923 and 14-924 are the same as UJI 14-902, 14-903, 14-904
and 14-905, respectively, with the additional element that the victim is a minor.

UJI 14-924 combines UJI 14-921, 14-922 and 14-923 with the three definitions of force
or coercion set out in the alternative. If there is evidence of more than one type of force
or coercion, this instruction may be used. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which UJI should be given for these essential
elements.

Criminal sexual contact of an adult requires that the part of the body contacted be
"unclothed." That is not the case in criminal sexual contact of a minor, and these
instructions omit the requirement.

Criminal sexual contact of an adult by the touching or application of force, as
distinguished from the causing of a touching, etc., requires that the contact be without
the consent of the victim. That is not the case in criminal sexual contact of a minor, and
these instructions omit the requirement.



The committee recognized that other unconsented touchings are covered by Section
30-3-4 NMSA 1978 relating to battery. See commentary to UJI 14-320.

The statute requires that the touching be intentional. This element is covered by the
general intent instruction, UJI 14-141.

The parts of the body which are protected by 30-9-13 NMSA 1978 are more extensive
than in criminal sexual contact of an adult. The breast and buttocks are included as well
as the anus, penis and genital area. The committee was of the opinion that the parts of
the body protected against unlawful touchings by the term "primary genital area" are
those set forth in 30-9-14 NMSA 1978 relating to indecent exposure. Definitions for
those terms are provided in UJI 14-981 and must be given. Dictionary definitions were
considered insufficient because the definitions contained in several dictionaries, such as
Webster's and Random House, were found to be excessively technical.

Definitions for "breast” and "buttock” were not included because the meaning of these
terms is generally understood. In accordance with the general UJI rule, a dictionary
definition of these terms should be given if the jury requests a definition.

The term "groin” was included in the instructions but was left undefined. The use of this
term should be avoided because its technical definition is so broad that it includes parts
of the body which the committee considered beyond the scope of the intended
prohibited contacts.

30-9-13 NMSA 1978 requires that the sexual contact be both unlawful and intentional.
The term "unlawful" means "without consent." Sex offenses may be defined in terms of
"force" or "nonconsent"” since these terms are substantially the same. See Perkins,
Criminal Law 156 (2d ed. 1969). Force or coercion is merely a factor negating consent.
Under this statute a minor may consent to sexual contact. If the minor did not consent,
the touching is unlawful.

In all cases of criminal sexual contact, the age of the victim is an essential element,
because the age of the victim fixes the degree of the crime. A "minor" is a person under
the age of 18. A person 18 years of age has reached majority. 28-6-1 NMSA 1978.

If the victim is the spouse of the defendant, sexual contact is not a crime. However,
Paragraph 4 of the instruction is not an essential element of the offense, upon which the
court is required to instruct in every case. State v. Bell, 90 N.M. 134, 560 P.2d 925
(1977). If there is sufficient evidence to raise the issue, and if the defendant requests,
then Paragraph 4 should be given. See the commentary to UJI 14-975 for a discussion
of the meaning of "spouse."

See commentaries to UJl 14-902, 14-903 and 14-904 for a discussion of the definitions
of "force or coercion."

ANNOTATIONS



Compiler's note. - Section 30-9-12 NMSA 1978, which deals with criminal sexual
contact of an adult, was amended in 1981 and now also protects breasts and buttocks,
along with 30-9-13 NMSA 1978, referred to in the ninth paragraph of the committee
commentary.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape § 16.

75 C.J.S. Rape § 82.

14-922. Criminal sexual contact of a minor; threats of force or
coercion; essential elements.

For you to find the defendant guilty of criminal sexual contact
of a minor [as charged in Count ....... ]1, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant?2

[touched or applied force to the ......... 3 o0f ....;]
(name of wvictim)
[OR]
[caused ............ to touch the (name of wvictim) 3 of

the defendant; ]
2. The defendant?

[used threats of physical force or physical violence
= e 1= T I 0 1= (name of wvictim

T (name of wvictim) believed that the defendant
would carry out the threat;

4. e (name of wvictim) was at least 13 but less
than 18 years old;

[5. i (name of victim) was not the spouse of the
defendant;]5



6. This happened in New Mexico on or about the .... day
of ...., 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.
3. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus,"” "mons pubis,” "penis,"” "testicles,"” "mons veneris," "vulva" or "vagina."

When definitions are provided in UJI 14-981, they must be given after the instruction;
otherwise, no definition need be given unless the jury requests one.

4. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

5. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-13B and 30-9-10A(2) and 30-9-10A(3) NMSA
1978.

Committee commentary. - See committee commentary under UJI 14-921.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape § 16.

75 C.J.S. Rape § 82.

14-923. Criminal sexual contact of a minor; victim unconscious,
asleep, physically or mentally helpless; essential elements.

For you to find the defendant guilty of criminal sexual contact
of a minor [as charged in Count ....... 11, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant?

[touched or applied force to the ......... 3 of ....;]



(name of victim)
[OR]

[caused .......... (name of wvictim) to touch the ..3 of
the defendant;]

............. (name of victim) was [unconscious]Z2 [asleep]
[physically helpless] [suffering froma mental condition so as to
be incapable of understanding the nature or consequences of what
the defendant was doing];

3. The defendant knew or had reason to know of the condition

(name of wvictim)

4. e (name of victim) was at least 13 but less
than 18 years old;

[5. i (name of victim) was not the spouse of the
defendant; 14

6. This happened in New Mexico on or about the ..... day
of ... ..., , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.
3. Name one or more of the following parts of the anatomy touched: "buttock,” "breast,"
"groin,” "anus," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or "vagina."

When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-13B and 30-9-10A(4) NMSA 1978.



Committee commentary. - See committee commentary under UJI 14-921.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 4, 8, 9, 16, 111.

When woman deemed to be within class contemplated by statute denouncing offense of
carnal knowledge of female who is feebleminded or imbecile, 31 A.L.R.3d 1227.

75 C.J.S. Rape 88§ 14, 82.

14-924. Criminal sexual contact of a minor; force or coercion:;
essential elements.1

For you to find the defendant guilty of criminal sexual contact
of a minor [as charged in Count ....... 12, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant3

[touched or applied force to the ......... 4 of ....;]
(name of victim)
[OR]
[caused ............ (name of wvictim) to
touch ........ 4 of the defendant;]
2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical

violence against ............ )3 (name of victim or other
person) (OR) (threatened
to

.5); AND

..... (name of victim) believed that the defendant would carry
out the threat;]
[OR]

............. (name of victim) was (unconscious)3 (asleep)
(physically helpless) (suffering from a mental condition so as to



be incapable of understanding the nature or consequences of what
the defendant was doing); AND the defendant knew or had reason
to know of the condition of

(name of wvictim)

G T (name of victim) was at least 13 but less
than 18 years old;

(4. ... (name of victim) was not the spouse of the
defendant;]6

5. This happened in New Mexico on or about the ...... day
[ , 19

USE NOTE

1. This instruction sets forth the elements of all three types of "force or coercion™ in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. If the evidence supports two or more of
these theories of "force or coercion," this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.

4. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or "vagina."

When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

6. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

kkhkkkhkkkkhkkhkkkhkhkkhkhkkkk*k*k
Statutory reference. - Sections 30-9-13B and 30-9-10A NMSA 1978.
Committee commentary. - See committee commentary under UJl 14-921.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape § 16.

75 C.J.S. Rape § 82.

14-925. Criminal sexual contact of a minor; child under thirteen:;
essential elements.

For you to find the defendant guilty of criminal sexual contact
of a child under the age of 13 [as charged in Count ...... 11,
the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant unlawfully2 and intentionally3

[touched or applied force to

the ... ... ... 4 of ... e, (name of victim);15
[OR]
[caused ........ (name of victim) to touch
the ........... 4 of the defendant;]5
2 e (name of victim) was 12 years of age or
younger;
3. This happened in New Mexico on or about the ... day
of ... . ..., , 19
USE NOTE

1. Insert the count number if more than one count is charged.
2. UJI 14-937, "unlawful defined", must be given after this instruction.

3. UJI 14-141, general criminal intent, must also be given.

4. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus," "mons pubis,” "penis,"” "testicles," "mons veneris," "vulva" or "vagina."
When definitions are provided in UJI 14-981, they must be given after the instruction;
otherwise, no definition need be given unless the jury requests one.

5. Use only the applicable alternatives.

[As amended, effective October 1, 1992.]

R S R S S



Statutory reference. - Section 30-9-13A(1) NMSA 1978.
Committee commentary. - See Section 30-9-13A(1) NMSA 1978: third degree felony.

This instruction contains the essential elements for criminal sexual contact of a child
under 13. If the victim is under the age of 13 years, no force or coercion is necessary.

Mistake of the defendant as to the age of a child under the age of 13 is not a defense.
Perez v. State, 111 N.M. 160, 162, 803 P.2d 249 (1990); Perkins, Criminal Law, 168 (2d
ed. 1969).

If the child is "spouse" to the defendant, sexual contact is not a crime. Marriage may be
permitted at any age by the children's court or family court and therefore the contact
would not be unlawful. See Section 40-1-6B NMSA 1978.

This instruction was revised in 1992 to comply with the Supreme Court's opinion in
State v. Osborne, 111 N.M. 654, 808 P.2d 624 (1991). See also footnote 3 of State v.
Orosco, 113 N.M. 780, 833 P.2D 1146 (1992) the New Mexico Supreme Court which
further clarifies the Court's earlier decision in Osborne.

In 1991, Section 30-9-13 NMSA 1978 was amended to delete "other than one's
spouse". To be consistent with this 1991 amendment, the Supreme Court approved in
1992 the deletion of former element 3, "victim was not the spouse of the defendant". [As
revised, September 10, 1993.]

ANNOTATIONS

The 1992 amendment, effective October 1, 1992, inserted "unlawfully and intentionally"
in Item 1, deleted former Item 3, relating to the victim not being the spouse of the
defendant, redesignated former Item 4 as Iltem 3; and, in the "Use Note", added present
Items 2 and 3, redesignated former Item 2 as present Item 5, deleted former Item 4,
relating to sentencing when a spousal relationship issue has been raised, and
redesignated former Item 3 as present Item 4.

Compiler's note. - Sections 40A-9-3 and 40A-9-9, 1953 Comp., referred to in the
second sentence of the second paragraph of committee commentary, were repealed by
Laws 1975, ch. 109, § 8.

Use of term "groin” in instruction proper. - See State v. Vigil, 103 N.M. 583, 711
P.2d 28 (Ct. App. 1985).

Time as essential element. - Where time limitation was not an essential element of the
offense of contributing to the delinquency of a minor and criminal sexual contact of a
minor, no error was committed by the court's failure to instruct the jury on time
limitations in connection with the charges at issue. State v. Cawley, 110 N.M. 705, 799
P.2d 574 (1990).



Element of unlawfulness under prior instruction. - Each of the various instructions
on criminal sexual contact with a minor, except this one, includes a provision intended
to address the issue of unlawfulness; such a provision was omitted from this instruction.
Nevertheless, unlawfulness is an element of the offense. State v. Orosco, 113 N.M.
780, 833 P.2d 780 (1992) (decided prior to 1992 amendment).

For case applying holding of State v. Orosco, 113 N.M. 780, 833 P.2d 1146 (1992), that
failure to instruct on unlawfulness was not fundamental error, see State v. Conn, 115
N.M. 101, 847 P.2d 746 (Ct. App. 1992), cert. quashed, 115 N.M. 99, 847 P.2d 744
(1993).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 16 to 19.

75 C.J.S. Rape § 82.

14-926. Criminal sexual contact of a minor; use of coercion by
person in position of authority; essential elements.

For you to find the defendant guilty of criminal sexual contact
of a minor by use of coercion by a person in a position of
authority [as charged in Count ...]I1, the state must prove to
your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant?2

[touched or applied force to

the ............ 3 0f ..., ;] (name of wvictim)
[OR]
[caused ............ (name of victim) to touch
the ........ 3 of the defendant;]
2. The defendant was a person who by reason of his
relationship to ......ciiiii... (name of victim) wasable to

exercise undue influence over
............. (name of victim) and used this authority to
coerceher to submit to sexual contact;

T (name of wvictim) was at least 13 but less
than 18 years old;

(4. ..., (name of victim) was not the spouse of the
defendant; ]4



5. This happened in New Mexico on or about the ...... day
of ...l , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "buttock,” "breast,"
"groin,” "anus," "mons pubis," "penis," "testicles,"” "mons veneris," "vulva" or "vagina."
When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

*khkkhkkhkkhkkhkkrkhirhkkhkhkhkhkhk*k*k

Statutory reference. - Section 30-9-13A(2)(a) NMSA 1978.

Committee commentary. - See Section 30-9-13A(2)(a) NMSA 1978: third degree
felony.

This instruction contains the essential elements of criminal sexual contact of a minor
perpetrated through the use of coercion by a person in a position of authority.

Only one instruction was prepared for this method of committing the crime of criminal
sexual contact of a minor because the term "force or coercion," with its three definitions,
has no application. The meaning of "coerce" in this offense is uniquely related to the
status of the defendant. The defendant must occupy a position which enables that
person to exercise undue influence over the victim and that influence must be the
means of compelling submission to the contact.

The committee recognized that such coercion might take many forms but is less overtly
threatening than physical force or threats.

See also the commentary to UJI 14-921.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 41 Am. Jur. 2d Incest § 14; 65 Am. Jur.
2d Rape § 41.



75 C.J.S. Rape § 15.

14-927. Criminal sexual contact of a minor; use of physical force or
physical violence; personal injury; essential elements.

For you to find the defendant guilty of criminal sexual contact
of a minor causing personal injury [as charged in Count ....11,
the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant?2

[touched or applied force to the ............ 3 of .;]
(name of wvictim)
[OR]
[caused ......c.oo... (name of wvictim) to touch
the ....... 3 of the defendant;]
2. The defendant used physical force or physical violence;
3. The defendant's acts resulted in ......... 4;
4. e (name of victim) was at least 13 but less

than 18 years old;

[5. i, (name of victim) was not the spouse of the
defendant; 15

6. This happened in New Mexico on or about the ....... day
of ... . ... , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.
3. Name one or more of the following parts of the anatomy touched: "buttock,” "breast,"
"groin," "anus," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or "vagina."

When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.



5. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

EE R S I I S b b S S S

Statutory reference. - Sections 30-9-13A(2)(b) and 30-9-10A(1) NMSA 1978.

Committee commentary. - See Section 30-9-13A(2)(b) NMSA 1978: third degree
felony.

Four separate instructions have been prepared for criminal sexual contact of a minor
which results in personal injury to the victim. UJI 14-927 (physical force or physical
violence), 14-928 (threats) and 14-929 (unconscious, etc.) contain separate definitions
for "force or coercion."” 30-9-10A NMSA 1978.

UJI 14-927, 14-928, 14-929 and 14-930 are the same as UJI 14-921, 14-922, 14-923
and 14-924, respectively, with the additional element of personal injury to the victim.

UJI 14-930 combines UJI 14-927, 14-928 and 14-929 with the three definitions of "force
or coercion" set out in the alternative. If there is evidence of more than one type of force
or coercion, this instruction may be used. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which instruction should be given for these
essential elements.

The statutory definition of personal injury is broad and includes various types of
personal injuries. It is therefore a question of law as to whether a particular injury
constitutes an aggravating factor sufficient to support the charge. "Personal injury"
includes but is not limited to: disfigurement, mental anguish, chronic or recurrent pain,
pregnancy or disease or injury to a sexual or reproductive organ. 30-9-10C NMSA 1978.

See commentaries to UJI 14-902, 14-903 and 14-904 for a discussion of each of the
definitions of force or coercion.

See also the commentary to UJI 14-921.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape § 16.

75 C.J.S. Rape § 82.

14-928. Criminal sexual contact of a minor; threats of force or
coercion; personal injury; essential elements.



For you to find the defendant gquilty of criminal sexual contact
of a minor causing personal injury [as charged in Count ....11,
the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant?

[touched or applied force to the ............ 3 of .;]
(name of victim)
[OR]
[caused ....c.voo... (name of wvictim) to touch the 3 of

the defendant; ]

2. The defendant?2

[used threats of physical force or physical violence

A0AINST ittt et et et (name of
victim ... ........ ;] or other person)
[OR]

[threatened to

...................................................... 4; ]

T (name of wvictim) believed the defendant
would carry out the threat;

4. The defendant's acts resulted in
..................................... 5;

5. e e .. (name of wvictim) was at least 13 but less
than 18 years old;

[6. .. (name of victim) was not the spouse of the
defendant; ] 6

7. This happened in New Mexico on or about the ......... day

of ... ... , 19
USE NOTE

1. Insert the count number if more than one count is charged.



2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus,"” "mons pubis,” "penis,"” "testicles," "mons veneris," "vulva" or "vagina."
When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

5. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.

6. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

khkkkkkFrkhhkhkkkk kKKK khx

Statutory reference. - Sections 30-9-13A(2)(b) and 30-9-10A(2) and 30-9-10A(3)
NMSA 1978.

Committee commentary. - See committee commentary under UJl 14-927.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape § 16.

75 C.J.S. Rape § 82.

14-929. Criminal sexual contact of a minor; victim unconscious,
asleep, physically or mentally helpless; personal injury; essential
elements.

For you to find the defendant guilty of criminal sexual contact
of a minor causing personal injury [as charged in Count ....11,
the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant?2
[touched or applied force to the ............ 3 of .;]

(name of victim)
[OR]



[caused ..., (name of victim) to touch
the ........ 3 of the defendant;]

............. (name of victim) was [unconscious]Z [asleep]
[physically helpless] [suffering froma mental condition so as to
be incapable of understanding the nature or consequences of what
the defendant was doing];

3. The defendant knew or had reason to know of the condition
(name of victim)

4. The defendant's acts resulted in ........ 4;

S 2P (name of victim) was at least 13 but less
than 18 years old;

[6. i ii e (name of victim) was not the spouse of the
defendant; 15

7. This happened in New Mexico on or about the ...... day
[ , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.
3. Name one or more of the following parts of the anatomy touched: "buttock,” "breast,"
"groin,” "anus," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or "vagina."

When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.

5. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

E R I R S S

Statutory reference. - Sections 30-9-13A(2)(b) and 30-9-10A(4) NMSA 1978.



Committee commentary. - See committee commentary under UJI 14-927.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 4, 8, 9, 16, 111.

When woman deemed to be within class contemplated by statute denouncing offense of
carnal knowledge of female who is feebleminded or imbecile, 31 A.L.R.3d 1227.

75 C.J.S. Rape 88§ 14, 82.

14-930. Criminal sexual contact of a minor; force or coercion:;
personal injury; essential elements.1

For you to find the defendant guilty of criminal sexual contact
of a minor causing personal injury [as charged in Count ....]12,
the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant3

[touched or applied force to the ............ 4 of .;]
(name of victim)
[OR]
[caused ............ (name of wvictim) to touch
the ........ 4 of the defendant;]
2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical

violence against ............ )3 (name of victim or other
person) (OR) (threatened
to

.5); AND

(name of victim) believed that the defendant would carry
out the threat;]
[OR]

............. (name of victim) was (unconscious)3 (asleep)
(physically helpless) (suffering froma mental condition so as to



be incapable of understanding the nature or consequences of what
the defendant was doing); AND the defendant knew or had reason

to know of the condition of .......... ;] (name of victim)
3. The defendant's acts resulted in ........ 6;
4. e (name of victim) was at least 13 but less

than 18 years old;

[5. ... (name of victim) was not the spouse of the
defendant;]7

6. This happened in New Mexico on or about the ...... day
[ , 19

USE NOTE

1. This instruction sets forth the elements of all three types of "force or coercion™ in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. If the evidence supports two or more of
these theories of "force or coercion," this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.

4. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or "vagina."

When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

6. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.

7. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-13A(2)(b) and 30-9-10A NMSA 1978.

Committee commentary. - See committee commentary under UJI 14-927.



ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 16.

75 C.J.S. Rape § 82.

14-931. Criminal sexual contact of a minor; use of physical force or
physical violence; aided or abetted by another; essential elements.

For you to find the defendant guilty of criminal sexual contact
of a minor when aided or abetted by another [as charged in
Count ....]1, the state must prove to your satisfaction beyond

a reasonable doubt each of the following elements of the crime:

1. The defendant?2

[touched or applied force to

the ........ 3 0f ... ;] (name of victim)
[OR]
[caused ..., (name of victim) to touch
the ........ 3 of the defendant;]
2. The defendant used physical force or physical violence;
3. The defendant acted with the help or encouragement of one

Oor more personsy

4. e (name of wvictim) was at least 13 but less
than 18 years old;

[5. i (name of victim) was not the spouse of the
defendant; 14

6. This happened in New Mexico on or about the ...... day
of ... .o, , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "buttock,” "breast,"
"groin,” "anus," "mons pubis," "penis," "testicles," "mons veneris," "vulva" or "vagina."



When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

EE R S I S S b b S S S S

Statutory reference. - Sections 30-9-13A(2)(c) and 30-9-10A(1) NMSA 1978.

Committee commentary. - See Section 30-9-13A(2)(c) NMSA 1978: third degree
felony.

Four separate instructions have been prepared for criminal sexual contact of a minor
when the perpetrator is aided or abetted by one or more persons. UJI 14-931 (physical
force or physical violence), 14-932 (threats) and 14-933 (unconscious, etc.) contain
separate definitions for "force or coercion.” 30-9-10A NMSA 1978.

UJI 14-931, 14-932, 14-933 and 14-934 are the same as UJI 14-921, 14-922, 14-923
and 14-924, respectively, with the additional element of "aided or abetted."

UJI 14-934 combines UJI 14-931, 14-932 and 14-933 with the three definitions of "force
or coercion” set out in the alternative. If there is evidence of more than one type of force
or coercion, this instruction may be used. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore

preferable. The court has discretion as to which instruction should be given for these
essential elements.

See the commentary to UJIl 14-910 for a discussion of the element of "aided or abetted."

See commentaries to UJIl 14-902, 14-903 and 14-904 for a discussion of each of the
definitions of "force or coercion."

See also the commentary to UJI 14-921.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 16, 28, 29.

75 C.J.S. Rape § 82.

14-932. Criminal sexual contact of a minor; threats of force or
coercion; aided or abetted by another; essential elements.



For you to find the defendant gquilty of criminal sexual contact
of a minor when aided or abetted by another [as charged in
Count ....]I1, the state must prove to your satisfaction beyond

a reasonable doubt each of the following elements of the crime:

1. The defendant?

[touched or applied force to the ............ 3 of .;]
(name of victim)
[OR]
[caused .....ceinon.. (name of wvictim) to touch
the ........ 3 of the defendant;]

2. The defendant?2

[used threats of physical force or physical violence

A0AINST vttt it e e e et (name of
victim ... ;] or other person)
[OR]
[threatened ............ 4; ]
T (name of wvictim) believed the defendant

would carry out the threat;

4. The defendant acted with the help or encouragement of one
Or more persons;

S (name of wvictim) was at least 13 but less
than 18 years old;

[6.  iii i (name of victim) was not the spouse of the
defendant;]5

7. This happened in New Mexico on or about the ...... day
of ... . ... , 19

USE NOTE
1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.



3. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus,"” "mons pubis,” "penis,"” "testicles,"” "mons veneris," "vulva" or "vagina."
When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

5. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

R I S I S S R

Statutory reference. - Sections 30-9-13A(2)(c) and 30-9-10A(2) and 30-9-10A(3)
NMSA 1978.

Committee commentary. - See committee commentary under UJI 14-931.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 16, 28, 29.

75 C.J.S. Rape § 82.

14-933. Criminal sexual contact of a minor; victim unconscious,
asleep, physically or mentally helpless; aided or abetted by
another:; essential elements.

For you to find the defendant guilty of criminal sexual contact
of a minor when aided and abetted by another [as charged in
Count ....]I, the state must prove to your satisfaction beyond
a reasonable doubt each of the following elements of the crime:

1. The defendant?2

[touched or applied force to

the ........ 3 0f ..., ;] (name of wvictim)
[OR]
[caused ... (name of victim) to touch
the ........ 3 of the defendant;]
2 e e e e e et e ettt et e et e et e et et et e e e e e e

............. (name of victim) was [unconscious]Z [asleep]



[physically helpless] [sufferingfrom a mental condition so as to
be incapable of understanding the nature or consequences of what
the defendant was doing];

3. The defendant knew or had reason to know of the condition

(name of wvictim)

4. The defendant acted with the help or encouragement of one
Or more persons;

1 (name of wvictim) was at least 13 but less
than 18 years old;

[6.  iiiii e (name of victim) was not the spouse of the
defendant; 14

7. This happened in New Mexico on or about the ...... day
of ... . ... , 19

USE NOTE
1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "buttock," "breast,
"groin,” "anus," "mons pubis,” "penis,"” "testicles,"” "mons veneris," "vulva" or "vagina."
When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-13A(2)(c) and 30-9-10A(4) NMSA 1978.

Committee commentary. - See committee commentary under UJIl 14-931.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 4, 8, 9, 16, 28,
29, 111.



When woman deemed to be within class contemplated by statute denouncing offense of
carnal knowledge of female who is feebleminded or imbecile, 31 A.L.R.3d 1227.

75 C.J.S. Rape 88 14, 82.

14-934. Criminal sexual contact of a minor; force or coercion: aided
or abetted by another; essential elements.1

For you to find the defendant guilty of criminal sexual contact
of a minor when aided or abetted by another [as charged in
Count ....]2, the state must prove to your satisfaction beyond

a reasonable doubt each of the following elements of the crime:

1. The defendant3

[touched or applied force to

the ........ 4 of ... ... ;] (name of victim)
[OR]
[caused ............ (name of victim) to touch
the ........ 4 of the defendant;]
2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical

violence against ............ )3 (name of victim or other
person) (OR) (threatened
to

5); AND

(name of victim) believed that the defendant would
carry out the threat;]
[OR]

............. (name of victim) was (unconscious)3 (asleep)
(physically helpless) (suffering froma mental condition so as to
be incapable of understanding the nature or consequences of what
the defendant was doing); AND the defendant knew or had reason
to know of the condition of .......... ;] (name of victim)

3. The defendant acted with the help or encouragement of one
Or mOore persons;



4. e (name of wvictim) was at least 13 but less
than 18 years old;

[5. i (name of victim) was not the spouse of the
defendant; ] 6

6. This happened in New Mexico on or about the ...... day
of ... ... ... , 19

USE NOTE

1. This instruction sets forth the elements of all three types of "force or coercion™ in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. If the evidence supports two or more of
these theories of "force or coercion,"” this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.

4. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus,"” "mons pubis,” "penis," "testicles," "mons veneris," "vulva" or "vagina."

When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

6. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-13A(2)(c) and 30-9-10A NMSA 1978.

Committee commentary. - See committee commentary under UJl 14-931.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 16, 28, 29.

75 C.J.S. Rape § 82.



14-935. Criminal sexual contact of a minor; deadly weapon;
essential elements.

For you to find the defendant guilty of criminal sexual contact
of a minor when armed with a deadly weapon [as charged in
Count ....]I1I, the state must prove to your satisfaction beyond

a reasonable doubt each of the following elements of the crime:

1. The defendant?2

[touched or applied force to

the ........ 3 0f ... ;] (name of wvictim)
[OR]
[caused ... (name of victim) to touch
the ........ 3 of the defendant;]
2. The defendant was armed with and used ....... 4,;
T (name of victim) was at least 13 but less

than 18 years old;

(4. ... (name of victim) was not the spouse of the
defendant; 15

5. This happened in New Mexico on or about the ...... day
of ... . ... , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.

3. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus,"” "mons pubis,” "penis,"” "testicles,"” "mons veneris," "vulva" or "vagina."
When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Insert the name of the weapon when the instrument is a deadly weapon as defined in
Section 30-1-12B NMSA 1978, or use the phrase "an instrument or object which, when
used as a weapon, could cause death or very serious injury."”

5. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Section 30-9-13A(2)(d) NMSA 1978.

Committee commentary. - See Section 30-9-13A(2)(d) NMSA 1978: third degree
felony.

This instruction sets forth the charge of criminal sexual contact of a minor when the
perpetrator is armed with a deadly weapon. See the commentary to UJI 14-914 for a
discussion of the meaning of "while armed with a deadly weapon.”

See also the commentary to UJI 14-921.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75 C.J.S. Rape 88 25, 82.

14-936. Criminal sexual contact of a minor in the third degree; force
or coercion; essential elements.1

For you to find the defendant guilty of criminal sexual contact
of a minor in the third degree [as charged in Count ....]12, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant3

[touched or applied force to
the ............ 4 of ..., ;] (name of victim)

[caused ..., (name of victim) to touch
the ........ 4 of the defendant;]

2. [The defendant (used threats of physical force or physical
violence
against .)3 (name of victim or other person) (OR) (threatened
L T 5); AND
..... (name of victim) believed that the defendant would carry
out the threat;]
[OR]

............. (name of victim) was (unconscious)3 (asleep)
(physically helpless) (sufferingfrom a mental condition so as to



be incapable of understanding the nature or consequences of what
the defendant was doing); AND the defendant knew or had reason
to know of the condition of ............ ;] (name of wvictim)

3. The defendant's acts resulted in
...................................... 6; (name of victim) OR the
defendant acted with thehelp or encouragement of one or more
persons;

4. e (name of wvictim) was at least 13 but less
than 18 years old;

[5. it (name of victim) was not the spouse of the
defendant;]7

6. This happened in New Mexico on or about the ...... day
of ... . ... , 19

USE NOTE

1. This instruction sets forth the elements of all three types of "force or coercion™ in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. The instruction also sets forth two of the four
types of criminal sexual contact of a minor 13 to 18 in the third degree in Section 30-9-
13A(2) NMSA 1978: (1) contact resulting in personal injury; (2) contact while aided or
abetted by another. If the evidence supports one or more theories of “force or coercion”
and also supports both of these theories of criminal sexual contact of a minor in the third
degree, this instruction may be used. If the evidence also supports either of the other
two theories of criminal sexual contact of a minor 13 to 18 in the third degree, the
appropriate instruction or instructions must also be given: (1) UJI 14-926 for contact by
a person in position of authority; (2) UJI 14-935 for contact while armed with a deadly
weapon.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.

4. Name one or more of the following parts of the anatomy touched: "buttock," "breast,"
"groin,” "anus," "mons pubis,” "penis,"” "testicles,"” "mons veneris," "vulva" or "vagina."

When definitions are provided in UJI 14-981, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.



6. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.

7. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

EE R S I S S b b S S S S

Statutory reference. - Sections 30-9-13A(2)(b) and 30-9-13A(2)(c) and 30-9-10A
NMSA 1978.

Committee commentary. - See Sections 30-9-13A(2)(b) and 30-9-13A(2)(c) NMSA
1978: third degree felony.

This instruction combines UJI 14-927 (physical force or physical violence; personal
injury), 14-928 (threats; personal injury), 14-929 (unconscious, etc.; personal injury), 14-
931 (physical force or physical violence; aided or abetted), 14-932 (threats; aided or
abetted) and 14-933 (unconscious, etc.; aided or abetted).

This instruction may be used if the evidence supports two theories of aggravation of the
offense; i.e., personal injury and aided or abetted. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which instruction should be given for these
essential elements.
This combined instruction does not include UJI 14-926 (position of authority), nor UJI
14-935 (deadly weapon). It is awkward and confusing to combine either with the other
third degree sexual contacts because UJI 14-926 and 14-935 contain no definitions of
force or coercion. If the evidence also supports the giving of UJI 14-926 or 14-935, that
individual instruction should also be given.
See also commentary to UJI 14-921.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 8§ 16.

75 C.J.S. Rape § 82.
14-937. Withdrawn.
ANNOTATIONS

Compiler's note. - See UJI 14-132 if "unlawfulness as an element” in a criminal sexual
assault of a minor case.



Withdrawals. - Pursuant to a court order dated November 19, 1997, this instruction,
dealing with the definition of unlawful in the context of criminal sexual contact of a

minor, is withdrawn effective on and after January 15, 1998.

PART C
CRIMINAL SEXUAL PENETRATION

14-940. Chart.
SECTION 30-9-11 NMSA 1978
CRIMINAL SEXUAL PENETRATION
Third Degree, Second Degree and First Degree

THIRD SECOND
FIRST

DEGREE DEGREE
DEGREE

Great
Person
Bodily
in Po-
Harm
sition Com-
Armed tiple or
TYPE OF of Au- Per-
Aided mission with 2nd Child Great
FORCE OR thority sonal or of a Deadly
Degree Under Mental
COERCION 13-16 Injury Abetted Felony
Weapon Types 13 Anguish
1. Use of
physical
force or
physical
violence 14-941 14-946 14-
950 14-958
2. Threats
of force or
coercion 14-942 14-947 14-
951 14-959
3. Victim
physically
or mentally

Mul-



unable to

consent 14-943 14-948 14-

952 14-960

4., All of

the above

(1-3) 14-944 14-949 14-953 14-
956 14-9061

FORCE OR 14-945 14-954 14-

955 14-957

COERCION NOT AN

ELEMENT

14-941. Criminal sexual penetration in the third degree; use of
physical force or physical violence; essential elements.

For you to find the defendant guilty of criminal sexual
penetration [as charged in Count ...... 11, the state must
prove to your satisfaction beyond a reasonable doubt each of the

following elements of the crime:

1. The defendant?2

[caused ............ (name of victim) to engage in

[caused the insertion, to any extent, of a ....4into
the ......... 5 of

(name of victim)
2. The defendant used physical force or physical violence;

[3. .. (name of victim) was not the spouse of the
defendant;]6

4. This happened in New Mexico on or about the ....... day
of ...l ; 19

USE NOTE
1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.



3. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-982 must
be given after this instruction.

4. Identify the object used.

5. Name the part or parts of the body: i.e., "vagina,” "penis" or "anus.” The applicable
definition or definitions from UJI 14-981 must be given after this instruction.

6. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-11C and 30-9-10A(1) NMSA 1978.
Committee commentary. - See Section 30-9-11C NMSA 1978: third degree felony.

UJI 14-941 (physical force), 14-942 (threats) and 14-943 (unconscious, etc.) contain the
three definitions of "force or coercion” in criminal sexual penetration perpetrated through
the use of force or coercion. See the commentary to UJI 14-902, 14-903 and 14-904 for
a discussion of the definitions of “force or coercion.”

UJI 14-944 combines UJI 14-941, 14-942 and 14-943, with the three definitions of "force
or coercion” set out in the alternative. It may be used when there is evidence of more
than one type of force or coercion. However, in some circumstances the individual and
particularized uniform jury instructions may be more clear and therefore preferable. The
court has discretion as to which instruction should be given for these essential
elements.

The introductory paragraph of these instructions identifies the charge as "criminal
sexual penetration.” It would be misleading to include the words "by force or coercion” in
the charge. The definition of "force or coercion” includes both active interference by the
defendant with the normal consent functions of the victim, e.g., physical force, and
passive incapacity of the victim to engage in normal consent functions, e.g.,
unconsciousness. A jury might be confused as to the elements of the offense if the term
"by force or coercion" were used when the force or coercion is supplied by the
incapacity of the victim.

The statute requires that the penetration be intentional. This element is covered by the
general intent instruction, UJI 14-141.

The statute provides that criminal sexual penetration may be committed: (1) by
unlawfully and intentionally causing another, other than one's spouse, to engage in
sexual intercourse, cunnilingus, fellatio or anal intercourse; or (2) by [unlawfully and



intentionally] causing penetration, to any extent and with any object, of the genital or
anal openings of another [other than one's spouse]. It is noted that the legislature used
the terms "unlawful and intentional” and "other than one's spouse" in describing the first
type of criminal sexual penetration, sexual intercourse, etc., but it did not use these
terms in describing the second type of criminal sexual penetration, penetration with any
other object. The committee was of the opinion that the legislature intended these terms
to apply to both types of criminal sexual penetration.

The first alternative in Paragraph 1 covers the case in which the defendant causes the
victim to engage in one of the acts with the defendant or with another.

The second alternative in Paragraph 1 covers the case in which the penetration occurs
with an object other than the genital organ. This type of penetration may be committed
by the defendant directly or indirectly, i.e., by the defendant inserting the object, or
causing the victim or another to insert the object.

If the victim is the spouse of the defendant, sexual penetration is not a crime. However,
Paragraph 4 of the instruction is not an essential element of the offense, upon which the
court is required to instruct in every case. State v. Bell, 90 N.M. 134, 560 P.2d 925
(1977). If there is sufficient evidence to raise the issue, and if the defendant requests,
then Paragraph 4 should be given. See the commentary to UJI 14-983 for a discussion
of the meaning of "spouse."

These instructions do not refer to consent, because lack of consent as such is not an
element of the offense of criminal sexual penetration. State v. Jiminez, 89 N.M. 652,
556 P.2d 60 (Ct. App.), cert. denied, 89 N.M. 652, 556 P.2d 60 (1976) so holds in a
case involving force or coercion resulting in personal injury.

The statute refers to sexual intercourse, anal intercourse, cunnilingus and fellatio.
Definitions for those acts are contained in UJI 14-982. See the commentary to that
instruction for a discussion of the statutory construction involved.

In the part of the statute which refers to penetration by an object, the legislature used
the phrase "the genital or anal openings of another." The instructions use the terms
"vagina," "penis" and "anus." UJI 14-981 defines the terms. Dictionary definitions were
considered insufficient because the definitions contained in several dictionaries, such as
Webster's and Random House, were found to be excessively technical.

The committee recognized that an unlawful penetration of the penis with an object is an
unlikely occurrence, but supplied the term as an alternative because it is included within
the statute.

ANNOTATIONS

Specific intent essential element of attempted sodomy. - As it is reversible error to
fail to instruct regarding an essential element of the offense and as, even reading the



instructions as a whole, there were no instructions regarding the required element of
specific intent, the defendant's conviction for attempted sodomy was reversed and
remanded for a new trial. State v. Foster, 87 N.M. 155, 530 P.2d 949 (Ct. App. 1974).
Not incumbent upon state to prove victim not wife. - In a rape case, it was not
incumbent on the state to prove that the victim was not the wife of the defendant since
the statutory definition of the crime creates by negative exclusion the exculpatory status
of husband. State v. Bell, 90 N.M. 134, 560 P.2d 925 (1977).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 4, 110.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.
75 C.J.S. Rape § 82.

14-942. Criminal sexual penetration in the third degree; threats of
force or coercion; essential elements.

For you to find the defendant guilty of criminal sexual
penetration [as charged in Count ......... 11, the state must
prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant?2

[caused ......cco.o... (name of victim) to engage in

[caused the insertion, to any extent, of a .4into

(name of victim)

2. The defendant?2

[used threats of physical force or physical violence

e 1= T 15 o 1= i (name of
victim ... ;] or other person)
[OR]

[threatened to



T (name of wvictim) believed the defendant
would carry out the threat;

(4. ..., (name of victim) was not the spouse of the
defendant;]7

5. This happened in New Mexico on or about the ...... day
of ... ... ... , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.
3. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-982 must
be given after this instruction.

4. |dentify the object used.

5. Name the part or parts of the body: i.e., "vagina,” "penis" or "anus." The applicable
definition from UJI 14-981 must be given after this instruction.

6. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

7. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

E R R S

Statutory reference. - Sections 30-9-11C and 30-9-10A(2) and 30-9-10A(3) NMSA
1978.

Committee commentary. - See committee commentary under UJIl 14-941.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 57, 110.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.



75 C.J.S. Rape § 82.

14-943. Criminal sexual penetration in the third degree; victim
unconscious, asleep, physically or mentally helpless; essential
elements.

For you to find the defendant guilty of criminal sexual
penetration [as charged in Count
..... 11, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant?

[caused ....ciiiion (name of victim) to engage in
................. 3;1]
[OR]
[caused the insertion, to any extent, of a ...... 4into
the ....... 5 of

............. (name of victim) was [unconscious]Z [asleep]
[physically helpless] [sufferingfrom a mental condition so as to
be incapable of understanding the nature or consequences of what
the defendant was doing];

3. The defendant knew or had reason to know of the condition

(name of victim)

(4. ..o, (name of victim) was not the spouse of the
defendant; ] 6

5. This happened in New Mexico on or about the ....... day
of ... . ... , 19

USE NOTE

1. Insert the count number if more than one count is charged.



2. Use only the applicable alternatives.

3. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-982 must
be given after this instruction.

4. Identify the object used.

5. Name the part or parts of the body: i.e., "vagina,” "penis" or "anus."” The applicable
definition or definitions from UJI 14-981 must be given after this instruction.

6. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-11C and 30-9-10A(4) NMSA 1978.

Committee commentary. - See committee commentary under UJI 14-941.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 4, 8, 9, 110,
111.

When woman deemed to be within class contemplated by statute denouncing offense of
carnal knowledge of female who is feebleminded or imbecile, 31 A.L.R.3d 1227.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.

75 C.J.S. Rape 88 14, 82.

14-944. Criminal sexual penetration in the third degree; force or
coercion; essential elements.1

For you to find the defendant guilty of criminal sexual
penetration [as charged in Count ..... 12, the state must prove
to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant3

[caused ........... (name of victim) to engage in



[OR]
[caused the insertion, to any extent, of a ...b5into
the .......... 6 of
(name of victim)

2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical

violence against ............ )3 (name of victim or other
person) (OR) (threatened
to
.......... 7); AND .......... (name of victim) believed that the
defendant would carry out the threat;]

[OR]

............. (name of victim) was (unconscious)3 (asleep)
(physically helpless) (sufferingfrom a mental condition so as to
be incapable of understanding the nature or consequences of what
the defendant was doing); AND the defendant knew or had reason
to know of the condition of

(name of victim)

[3. i (name of victim) was not the spouse of the
defendant; 18

4. This happened in New Mexico on or about the ...... day
of ... . ... , 19

USE NOTE
1. This instruction sets forth the elements of all three types of "force or coercion” in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. If the evidence supports two or more of
these theories of "force or coercion," this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.



4. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-974 must
be given after this instruction.

5. ldentify the object used.

6. Name the part or parts of the body: i.e., "vagina,” "penis” or "anus." The applicable
definition or definitions from UJI 14-981 must be given after this instruction.

7. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

8. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-11C and 30-9-10A NMSA 1978.

Committee commentary. - See committee commentary under UJl 14-941.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 4, 110.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.

75 C.J.S. Rape § 82.

14-945. Criminal sexual penetration of a 13 to 16 year old; use of
coercion by person in position of authority; essential elements.

For you to find the defendant guilty of criminal sexual
penetration of a child 13 to 16 by use of coercion by a person
in a position of authority [as charged in Count ...]1, the
state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant?2

[caused ........... (name of victim) to engage in



[caused the insertion, to any extent, of a ...... 4into

(name of wvictim)

2, (name of victim) was at least 13 but less
than 16 years old;

3. The defendant was a person who by reason of his
relationship to ........cciii... (name of victim) was able to
exercise undue influence over

............. (name of victim) and used his position ofauthority
to coerce her to submit to the act;

(4. e (name of victim) was not the spouse of the
defendant; ] 6

5. This happened in New Mexico on or about the ....... day
[ , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.
3. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,”
"cunnilingus,” or "fellatio." The applicable definition or definitions from UJI 14-982 must
be given after this instruction.
4. Identify the object used.

5. Name the part or parts of the body: i.e., "vagina,” "penis" or "anus." The applicable
definition or definitions from UJI 14-981 must be given after this instruction.

6. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

E R I S R S S

Statutory reference. - Section 30-9-11B(1) NMSA 1978.



Committee commentary. - See Section 30-9-11B(1) NMSA 1978: second degree
felony.

This instruction contains the essential elements of criminal sexual penetration of a child
13 to 16 years of age perpetrated through the use of coercion by a person in a position
of authority.

Only one instruction was prepared for this method of committing the crime of criminal
sexual penetration because the term "force or coercion,” with its three definitions, has
no application. The meaning of "coerce" in this offense is uniquely related to the status
of the defendant. The defendant must occupy a position which enables that person to
exercise undue influence over the victim and that influence must be the means of
compelling submission to the penetration. The committee recognized that such coercion
might take many forms but is less overtly threatening than physical force or threats.

See also the commentary to UJI 14-941.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 41 Am. Jur. 2d Incest § 14; 65 Am. Jur.
2d Rape 88 3, 41.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.

Liability of parent for injury to unemancipated child caused by parent's negligence -
modern cases, 6 A.L.R.4th 1066.

75 C.J.S. Rape §§ 15, 82.

14-946. Criminal sexual penetration in the second degree; use of
physical force or physical violence; personal injury; essential
elements.

For you to find the defendant guilty of criminal sexual
penetration causing personal injury [as charged in
Count ...... 11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant?

[caused ........... (name of victim) to engage in



[caused the insertion, to any extent, of a ...4into

(name of wvictim)

2. The defendant used physical force or physical violence;

3. The defendant's acts resulted in
..................................... 6;

(4. e, (name of victim) was not the spouse of the

defendant;]7

5. This happened in New Mexico on or about the ....... day
[ , 19

USE NOTE
1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-982 must

be given after this instruction.

4. Identify the object used.

5. Name the part or parts of the body: i.e., "vagina,” "penis" or "anus." The applicable
definition or definitions from UJI 14-981 must be given after this instruction.

6. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.

7. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

*kkkkhkkhkkkhkhkkkhkhkkkkhkkk k%
Statutory reference. - Sections 30-9-11B(2) and 30-9-10A(1) NMSA 1978.

Committee commentary. - See Section 30-9-11B(2) NMSA 1978: second degree
felony.



Four separate instructions have been prepared for criminal sexual penetration which
results in personal injury to the victim. UJl 14-946 (physical force or physical violence),
14-947 (threats) and 14-948 (unconscious, etc.) contains separate definitions for "force
or coercion." 30-9-10A NMSA 1978.

UJI 14-946, 14-947, 14-948 and 14-949 are the same as UJI 14-941, 14-942, 14-943
and 14-944, respectively, with the additional element of personal injury to the victim.

UJI 14-949 combines UJI 14-946, 14-947, and 14-948 with the three definitions of force
or coercion set out in the alternative. If there is evidence of more than one type of force
or coercion, this instruction may be used. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which instruction should be given for these
essential elements.

The statutory definition of "personal injury” is broad and includes various types of
personal injuries. It is therefore a question of law as to whether a particular injury
constitutes an aggravating factor sufficient to support the charge. "Personal injury"
includes but is not limited to: disfigurement, mental anguish, chronic or recurrent pain,
pregnancy, or disease or injury to a sexual or reproductive organ. 30-9-10C NMSA
1978.

See commentaries to UJI 14-902, 14-903, and 14-904 for a discussion of the definitions
of "force or coercion."

See also the commentary to UJI 14-941.

ANNOTATIONS
This instruction is appropriate when offense is fellatio, rather than UJl 14-906
stating the elements of criminal sexual contact. State v. Gabaldon, 92 N.M. 93, 582
P.2d 1306 (Ct. App. 1978).
Instruction in language of statute sufficient. - An instruction which set forth the
elements of the crime of second degree criminal sexual penetration in the language of
the statute was sufficient, and there was no error in failing to instruct on the absence of
the victim's consent. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 4, 110.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.

75 C.J.S. Rape § 82.

14-947. Criminal sexual penetration in the second degree; threats of
force or coercion; personal injury; essential elements.



For you to find the defendant guilty of criminal sexual
penetration causing personal injury [as charged in
Count ...... 11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant?

[caused ............ (name of victim) to engage in

[caused the insertion, to any extent, of a ..... 4into

(name of wvictim)

2. The defendant?2

[used threats of physical force or physical violence

FS e 1= T 15 0 1= A (name of
victim ... ........ ;1 or other person)
[OR]

[threatened to

T (name of wvictim) believed the defendant
would carry out the threat;

4. The defendant's acts resulted in

[5. ... (name of victim) was not the spouse of the
defendant; 18

6. This happened in New Mexico on or about the ....... day
of ... ... , 19

USE NOTE

1. Insert the count number if more than one count is charged.



2. Use only the applicable alternatives.

3. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-982 must
be given after this instruction.

4. Identify the object used.

5. Name the part or parts of the body: i.e., "vagina,” "penis" or "anus." The applicable
definition or definitions from UJI 14-981 must be given after this instruction.

6. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

7. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.

8. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-11B(2) and 30-9-10A(2) and 30-9-10A(3) NMSA
1978.

Committee commentary. - See committee commentary under UJI 14-946.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 57, 110.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.

75 C.J.S. Rape § 82.

14-948. Criminal sexual penetration in the second degree; victim
unconscious, asleep, physically or mentally helpless; personal
Injury; essential elements.

For you to find the defendant guilty of criminal sexual
penetration causing personal injury [as charged in
Count ...... ]1, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:



1. The defendant?

[caused ............ (name of victim) to engage in

[caused the insertion, to any extent, of a ..... 4into

............. (name of victim) was [unconscious]Z [asleep]
[physically helpless] [sufferingfrom a mental condition so as to
be incapable of understanding the nature or consequences of what
the defendant was doing];

3. The defendant knew or had reason to know of the condition

(name of victim)
4. The defendant's acts resulted in
[5. ... (name of victim) was not the spouse of the

defendant;]7

6. This happened in New Mexico on or about the ....... day
of ... . ... , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.

3. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-982 must
be given after this instruction.

4. Identify the object used.



5. Name the part or parts of the body: i.e., "vagina," "penis" or "anus." The applicable
definition or definitions from UJI 14-981 must be given after this instruction.

6. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.

7. Use the bracketed sentence upon request if sufficient evidence has been presented

to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-11B(2) and 30-9-10A(4) NMSA 1978.

Committee commentary. - See committee commentary under UJl 14-946.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 4, 8, 9, 110.

When woman deemed to be within class contemplated by statute denouncing offense of
carnal knowledge of female who is feebleminded or imbecile, 31 A.L.R.3d 1227.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.

75 C.J.S. Rape 88 14, 82.

14-949. Criminal sexual penetration in the second degree; force or
coercion; personal injury; essential elements.1

For you to find the defendant guilty of criminal sexual
penetration causing personal injury [as charged in
Count ....... 12, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant3

[caused ........... (name of victim) to engage in

[caused the insertion, to any extent, of a ...... S5into
the ....... 6 of



(name of wvictim)

2. [The defendant used physical force or physical violence;]3
[OR]

[The defendant (used threats of physical force or physical

violence against ............ )3 (name of victim or other
person) (OR) (threatened
to

...7);AND

...... (name of victim) believed that the defendant would carry
out thethreat;]
[OR]

............. (name of victim) was (unconscious)3 (asleep)
(physically helpless) (suffering froma mental condition so as to
be incapable of understanding the nature or consequences of what
the defendant was doing); AND the defendant knew or had reason
to know of the condition of

(name of victim)

3. The defendant's acts resulted in

(4. i (name of victim) was not the spouse of the
defendant; ]9

5. This happened in New Mexico on or about the ...... day
of ... . ... , 19

USE NOTE
1. This instruction sets forth the elements of all three types of "force or coercion" in
Section 30-9-10A NMSA 1978: (1) use of physical force or physical violence; (2) threats;
(3) mental or other incapacity of the victim. If the evidence supports two or more of
these theories of "force or coercion,"” this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Use only the applicable alternatives.



4. Name the sexual act or acts: i.e., "sexual intercourse," "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-982 must
be given after this instruction.

5. ldentify the object used.

6. Name the part or parts of the body: i.e., "vagina,” "penis” or "anus." The applicable
definition or definitions from UJI 14-981 must be given after this instruction.

7. Describe threats used against the victim or another in layman's language. See
Section 30-9-10A(3) NMSA 1978 for examples of types of threats.

8. Name victim and describe personal injury or injuries. See Section 30-9-10C NMSA
1978 for types of personal injuries.

9. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.
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Statutory reference. - Sections 30-9-11B(2) and 30-9-10A NMSA 1978.
Committee commentary. - See committee commentary under UJl 14-946.
ANNOTATIONS

Evidence not found to support third degree instruction. - Where there was no
evidence tending to establish that the criminal sexual penetration was committed by
force or coercion without resultant personal injury, since the only evidence was that the
defendant used force which resulted in personal injury, beating the victim with his fists,
twisting her breasts and pulling her hair immediately prior to sexual intercourse, there
was no evidence supporting an instruction on third degree criminal sexual penetration.
State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 4, 110.
What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.

75 C.J.S. Rape § 82.

14-950. Criminal sexual penetration in the second degree; use of
physical force or physical violence; aided or abetted by another;
essential elements.



For you to find the defendant guilty of criminal sexual
penetration when aided or abetted by another [as charged in
Count ...... 11, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant?

[caused ............ (name of victim) to engage in
................. 3; 1]
[OR]
[caused the insertion, to any extent, of a ...... 4into
the ....... 5 of

(name of wvictim)
2. The defendant used physical force or physical violence;

3. The defendant acted with the help or encouragement of one
Or more persons;

(4. ... (name of victim) was not the spouse of the
defendant;]6

5. This happened in New Mexico on or about the ....... day
of ... . ... , 19

USE NOTE
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternatives.

3. Name the sexual act or acts: i.e., "sexual intercourse,” "anal intercourse,"
"cunnilingus” or "fellatio.” The applicable definition or definitions from UJI 14-982 must
be given after this instruction.

4. ldentify the object used.

5. Name the part or parts of the body: i.e., "vagina,” "penis" or "anus.” The applicable
definition or definitions from UJI 14-981 must be given after this instruction.



6. Use the bracketed sentence upon request if sufficient evidence has been presented
to raise the issue of spousal relationship. The definition of "spouse,” UJI 14-983, must
also be given.

EE R S I I S b b S S S

Statutory reference. - Sections 30-9-11B(3) and 30-9-10A(1) NMSA 1978.

Committee commentary. - See Section 30-9-11B(3) NMSA 1978: second degree
felony.

Four separate instructions have been prepared for criminal sexual penetration when the
perpetrator is aided or abetted by one or more persons. UJI 14-950 (physical force or
physical violence), 14-951 (threats), 14-952 (unconscious, etc.) contain separate
definitions for “force or coercion."” 30-9-10A NMSA 1978.

UJI 14-950, 14-951, 14-952 and 14-953 are the same as UJI 14-941, 14-942, 14-943
and 14-944, respectively, with the additional element of "aided or abetted."

UJI 14-953 combines UJI 14-950, 14-951 and 14-952 with the three definitions of "force
or coercion" set out in the alternative. If there is evidence of more than one type of force
or coercion, this instruction may be used. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which instruction should be given for these
essential elements.

See the commentary to UJI 14-910 for a discussion of the element of "aided or abetted."

See commentaries to UJI 14-902, 14-903 and 14-904 for a discussion of each of the
definitions of "force or coercion."

See also the commentary to UJI 14-941.

ANNOTATIONS
Intent for accessory crimes not required in instruction on principal's crime. -
Where the defendants were charged with aiding and abetting the crime of sexual
penetration in the second degree, the required intent for accessory crimes was not
required to be included in the instruction setting forth the elements of the principal's
crime. State v. Urioste, 93 N.M. 504, 601 P.2d 737 (Ct. App.), cert. denied, 93 N.M. 683,
604 P.2d 821 (1979).
Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 3, 4, 28, 29, 110.

What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.



75 C.J.S. Rape § 82.

14-951. Criminal sexual penetration in the second degree; threats of

force or coercion; aided or abetted by another; essential elements.
For you to find the defendant guilty of criminal sexual

penetration when aided or abetted by another [as charged in

Count ...... 11, the state must prove to your satisfaction

beyond a reasonable doubt each of the following elements of the

crime:

1. The defendant?

[caused ........... (name of victim) to engage in

[caused the insertion, to any extent, of a ..... 4into

(name of wvictim)
2. The defendant?2

[used threats of physical force or physical violence
against

T (name of victim) believed the defendant would
carry out the threat;

4. The